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Arizona State Board for Charter Schools
Student Enrollment Guidance

Arizona charter schools shall enroll all eligible pupils and shall not limit admission based on ethnicity, 
national origin, gender, income level, disabling condition, and proficiency in the English language or 
athletic ability. Further, a school's enrollment policy or implementation of its enrollment policy should 
not have a disparate impact (i.e. a disproportionate and unjustified effect on a particular group or class 
of students).

The following guidance is provided to assist charter schools in reviewing their enrollment policies and 
documents to ensure that the enrollment process does not violate the rights of students. This guidance 
should not be considered legal advice; therefore, please consult your attorney for additional 
clarification or if you have questions.

Can charter schools limit their admission of students with disabilities or limit the amount or type of 
services they provide to a student with disabilities ? .

No. Charter schools are obligated to provide students with disabilities "a free appropriate public 
education that emphasizes special education and related services designed to meet their unique needs.
.." 20 U.S.C. § 1400(d)(1)(A) (The Individuals with Disabilities Education Act [IDEA]); A.R.S. §§ 15- 
183(E)(7), -763(A). Charter schools are prohibited from limiting the number of special education 
students they enroll or turning away students with disabilities or special needs. A.R.S. § 15-184(F) ("[A] 
charter school shall not limit admission based on ... disabling condition ....") Nor may a charter school 
limit the amount or type of special education or related services that it provides a particular child with a 
disability. A.R.S. § 15-763(A) ("All children with disabilities shall receive special education programming 
commensurate with their abilities and needs."); 20 U.S.C. § 1411 etseq. A charter school also cannot 
decline to provide the special education or other services required by a particular child with a disability 
on the basis that it does not currently offer those services (this includes the practice of "screening" or 
"counseling out" children and parents during the admission or enrollment process). See Endrew F. ex 
rel. Joseph F. v Douglas County School Dist RE-1,137 S. Ct. 988,999 (2017) ("To meet its substantive 
obligation under the IDEA, a school must offer an lEP reasonably calculated to enable a child to make 
progress appropriate in light of the child's circumstances.").

It is recommended you speak with your legal counsel if you have questions about enrolling a 
prospective student that has a disability. Additionally, you may view the Know Your Rights: Students 
with Disabilities in Charter Schools, U.S. Department of Education, Office for Civil Rights (2016) at 
https://www2.ed.gOv/about/offices/list/ocr/docs/dcl-factsheet-201612-504-charter-school.pdf.
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Can a charter school require parents to provide a government-issued ID or a Social Security number for 
themselves or their children for admission to the charter school?

No. Charter schools may not require parents to provide a government-issued ID or a Social Security 
number for themselves or their children in order to enroll in or attend the school. See Fact Sheet: 
Information on the Rights of All Children to Enroll In School (2014) 
https://\A/ww.iustice.gov/sites/default/files/crt/legacv/2014/05/08/plvlerfact.pdf.

Is a birth certificate required for admission to a charter school?

No. The obligation of a charter school to require and maintain verifiable documents of Arizona 
residency for students enrolling in the schooi must be undertaken in accordance with guidelines 
adopted by the Arizona Department of Education. The Department's guidelines identify the 
documentation required to meet this legal requirement; the guidelines do not require a student's birth 
certificate. See Arizona Department of Education Arizona Residency Guidelines (revised June 1, 2017) at
http://www.azed.gOv/policv/files/2017/06/final-revised-residencv-guideline-l-29-18.pdf. Charter
schools may not ask or require parents to disclose or document their citizenship or immigration status 
to establish residency, nor may a charter school deny a homeless child (including a homeless child who 
is undocumented) enrollment because s/he cannot provide the required documents to establish 
residency. 42 U.S.C. § 11432(g)(3)(C)(i). See Fact Sheet: Information on the Rights of All Children to 
Enroll in School (2014)
https://www.iustice.gOv/sites/default/files/crt/legacv/2014/05/08/plylerfact.pdf.

In requesting documentation of a student's age and identity, Arizona law allows fora number of 
alternatives:

1. A certified copy of the student's birth certificate;
2. Other reliable proof of the student's identity and age, including the pupil's 

baptismal certificate, an application for a social security number or 
original school registration records and an affidavit explaining the inability 
to provide a copy of the birth certificate; or

3. A letter from the authorized representative of an agency having custody of 
the student pursuant to A.R.S., Title 8, Chapter 2 certifying that the 
student has been placed in the custody of the agency as prescribed by law. 
(A.R.S. § 15-828(A))

Charter schools must accept any of these forms of verification of a student's age and 
identity. Proof of a student's age and identity is not required for homeless students. 
(A.R.S. § 15-828(1))

Can a charter school give enrollment preference to students based on their academic performance or 
other pre-enrollment activities?

No. Charter schools may not give enrollment preference to students based on their academic 
performance. Nor may charter schools discourage or deny enrollment or re-enrollment to students who 
do not meet certain academic standards. "A charter school shall enroll all eligible pupils who submit a 
timely application, unless the number of applications exceeds the capacity of a program, class, grade
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level or building." A.R.S. § 15-184(A). While charter schools may give enrollment preferences to certain 
pupils (e.g., returning students, siblings of pupils already enrolled in the charter school, children in 
foster care, homeless children, children of employees, and students within a certain age group or grade 
level), charter schools may not enroll students with higher test grades over students who are struggling 
academically. Id. at (B), (C), (D), (G), (H).

Charter schools also cannot require students or their parents to complete pre-enrollment activities, 
such as essays, interviews, or school tours as conditions of or prior to enrollment or re-enrollment.

Can a charter school deny enrollment to students who have been suspended from a prior school?

No. Arizona law defines the parameters of charter school admission requirements. A.R.S. § 15-184. "A 
charter school shall enroll all eligible pupils who submit a timely application, unless the number of 
applications exceeds the capacity of a program, class, grade level or building." A.R.S. § 15-184(A). A 
charter school may limit admission "to pupils within a given age group or grade level" and "to pupils of a 
single gender, with the approval of the sponsor of the charter school." A.R.S. § 15-184(G), (H). In 1999, 
the Arizona Legislature extended to charter schools the authority already granted to school districts to 
refuse admission to a pupil who was expelled or being expelled.

Current statute allows a district school to refuse admission of a pupil who 
has been expelled or is being expelled from another public school... H.B.
2293 statutorily allows a charter school to refuse admission of a pupil who 
has been expelled or is being expelled from another school in the same 
manner as a district school.

Arizona State Senate Fact Sheet for H.B. 2293,1st Reg. Sess., 1999; A.R.S. § 15-841(C); A.R.S. § 15-184(1) 
("A charter school may refuse to admit any pupil who has been expelled from another educational 
institution or who is in the process of being expelled from another educational institution."). Arizona 
law does not authorize a charter school to deny enrollment to a student who has been or is in the 
process of being suspended or long-term suspended.

Can a charter school exclude students on the basis of proficiency In the English language?

No. Charter schools are prohibited from limiting admission on the basis of "ethnicity, national origin, 
gender, income level, disabling condition, and proficiency in the English language or athletic ability." 
A.R.S. § 15-184(F). Moreover, the manner in which a charter school identifies the primary or home 
language of newly enrolled students is prescribed by the Arizona Superintendent of Public Instruction. 
A.R.S. § 15-756(A). The website of the Arizona Department of Education contains the state-approved 
Primary Home Language Other Than English (PHLOTE) Home Language Survey that charter schools are 
required to use to determine whether a student will be assessed for English Language Proficiency. 
https://cms.azed.gov/home/GetDocumentFile?id=55230f61aadebe0aa4096768. The Survey form 
contains three questions and advises parents that "[rjesponses to these statements will be used to 
determine whether the student will be assessed for English Language Proficiency." Id. Charter schools 
are prohibited from altering the form in any way. http://www.azed.gov/oelas/forms/. Charter schools 
must educate students who are English learners through sheltered English immersion. A.R.S. § 15-752.
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Charter schools must communicate to limited English proficient parents in a language they can 
understand about any program, service, or activity that is called to the attention of parents who are 
proficient in English. See Information for Limited English Proficiency (LEP) Parents and Guardians and for 
Schools and School Districts That Communicate with Them, U.S. Dep't of Justice, Civil Rights Division, 
and U.S. Dep't of Education, Office for Civil Rights at
https://www2.ed.gOv/about/offices/list/ocr/docs/dcl-factsheet-lep-parents-201501.pdf. This includes 
the communication of information related to enrollment in school and school programs. Id. The state- 
approved English Learner ("EL") forms are made available online in English and Spanish at 
http://www.azed.gov/oelas/forms/.

Can a charter school require parental involvement or a sum of money as a condition of enrollment or 
continued enrollment?

No. The Arizona Constitution (Article 11) guarantees children a free public education. Charter schools 
are precluded from charging tuition. A.R.S. § 15-185(B)(6). Generally, "tuition" is the price or payment 
for instruction. See Merriam-Webster at https://www.merriam-webster.com/dictionarv/tuition 
(December 20, 2017). Charter schools may not require parental involvement or a sum of money as a 
condition of enrollment or continued enrollment. Charter schools can charge fees for extracurricular 
activities, but they cannot charge fees for activities or items that are part of the required curriculum, 
rather than optional. See A.R.S. § 15-185(B)(6); See Ariz. Att'y. Gen. Op. 198-007 at footnote 9 ("... if a 
charter school offers a curriculum with an emphasis on fine arts, performing arts, or vocational 
education, see A.R.S. § 15-183(E)(3), courses in such areas would be part of the required curriculum, 
rather than optional, and no fees may be charged. See A.R.S. § 15-185(B)[6].") When a charter school 
assesses fees, its governing body must "ensure that all fees contain a provision that allows the fees to 
be waived in the event of economic hardship to the pupil." A.R.S. § 15-116(A). The nonpayment of fees 
charged by a charter school may not prevent a student from enrolling in, applying to or remaining 
enrolled in the school. A.R.S. § 15-116(B). When requesting a donation from a parent, charter schools 
should make clear that any donation to the school is voluntary and is not a prerequisite for student 
enrollment or continued enrollment. See A.R.S. § 15-185(B)(6).

The material contained in this document is for informational purposes only. The information is not 
intended to be and should not be considered legal advice. Charter schools should consult their own legal 
counsel for further information and advice.
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Arizona State Board for Charter Schools
Information pertaining to Special Education

All students, including students with disabilities, are entitled to receive a meaningful education and 
have equal opportunities at school. Students with disabilities who seek to enroll in an Arizona charter 
school have important rights secured by state and federal law. Charter schools must comply with the 
federal Individuals with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act of 
1973 (Section 504), the Americans with Disabilities Act (ADA), and state special education laws.
State and federal law prohibit Arizona charter schools from denying or limiting admission on the basis 
of disability. Nor is it permissible for a charter school to influence a prospective student with a 
disability (or parent) not to apply to or enroll in a charter school because the prospective student has 
a disability.

The U.S. Department of Education’s Office for Civil Rights and Office of Special Education and 
Rehabilitative Services has issued guidance providing charter schools with information about the 
rights of charter school students with disabilities and prospective charter school students with 
disabilities. httDs://wvw2.ed.aov/about/offices/list/ocr/letters/colleaaue-201612-504-charter- 
school.pdf. These documents are Frequently Asked Questions about the Rights of Students with 
Disabilities in Pubiic Charter Schoots under Section 504 of the Rehabilitation Act of 1973, issued by 
the U.S. Department of Education’s Office for Civil Rights,
https://www2.ed.aov/about/offices/list/ocr/docs/dcl-faa-201612-504-charter-school.pdf. and 
Frequently Asked Questions about the Rights of Students with Disabitities in Public Charter Schoois 
under the individuals with Disabilities Education Act, issued by the U.S. Department of Education’s 
Office of Special Education and Rehabilitative Services,
https://www2.ed.aov/policv/speced/auid/idea/memosdcltrs/faa-idea-charter-school.pdf.

The Office of Civil Rights can provide technical assistance to help charter school operators 
understand and comply with the civil rights laws and other laws enforced by the Office for Civil Rights. 
OCR’s Customer Service Team can be contacted at (800) 421-3481 or ocrfa)ed.aov.

The Arizona Department of Education, Exceptional Student Services also provides resources to 
charter schools, http://www.azed.aov/speclaleducation/. ADE’s Special Education Dispute Resolution 
has also specifically addressed special education issues pertaining to charter schools, . 
http://www.azed.aov/disputeresolution/cateaorv/charterschools/:

Can charter schoois put a cap on the number of students eligible for special education that it wilt 
accept for enrottment?

No. Charter schools may limit admission to pupils within a given age group or grade level, but cannot 
“limit admission based on ethnicity, national origin, gender, income level, disabling condition, or 
proficiency in the English language, or athletic ability.’’ [A.R.S. § 15-184(F)] “A charter school shall
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enroll all eligible pupils who submit a timely application, unless the number of applications exceeds 
the capacity of a program, class, grade level or building.” [A.R.S. § 15-184(A)] Note that “program” 
used here is not synonymous with a specific educational placement; special education is not a 
"program” under this definition. (If special education were a program under A.R.S. § 15-184(A), then 
this would automatically invalidate A.R.S. § 15-184(F), leading to an absurd result.) It is important to 
remember that the purpose of the IDEA is “to ensure that all children with disabilities have available to 
them a free appropriate public education that emphasizes special education and related services 
designed to meet their unique needs ...” [34 C.F.R. § 300.1 (a)], emphasizing that special education 
is not a place or a program. Denial of enrollment based on disability or special education status could 
lead to claims of discrimination and possibly an investigation by the United States Department of 
Education/Office for Civil Rights (OCR).

Can a public school district or charter school designate itself as an inclusion-only school and turn 
special education students away if they need a more restrictive placement?

No. In Arizona, charter schools may not “limit admission based on ethnicity, national origin, gender, 
income level, disabling condition, or proficiency in the English language, or athletic ability.” (Emphasis 
added) [A.R.S. § 15-184(F)] The regulations that implement the IDEA state that schools "must ensure 
that a continuum of alternative placements is available to meet the needs of children with disabilities 
for special education and related services.” [34 C.F.R. § 300.115(a)] Schools must ensure that 
determinations regarding a child’s educational placement are made by the child’s lEP team, including 
his or her parent, and that they are made in conformity with the least restrictive environment 
provisions of the IDEA. [34 C.F.R. § 300.116] Placement decisions must be made based on the 
needs of the student and not the philosophy or convenience of the school.

Are charter schools required to offer everything a public schooi district must provide to chiidren with 
disabiiities?

The federal regulations are dear that children with disabilities who attend public charter schools and 
their parents retain all rights afforded to them under the IDEA, and the charter school is responsible 
for ensuring that it carries out all of the requirements of Part B of the IDEA. [34 C.F.R. §§ 300.209(a) 
and (c)] In Arizona, charter schools are considered public schools [A.R.S. § 15-181 (A)], and Arizona 
state law requires that ”[a]ll school districts and charter schools shall develop policies and procedures 
for providing special education to all children with disabilities within the district or charter school.” 
[A.R.S. § 15-763(A)] Each public school must make available a full continuum of aiternative 
placement options to meet the needs of children with disabilities, including “instruction in regular 
classes, special classes, special schools, home instruction, and instruction in hospitals and 
institutions.” [34 C.F.R. § 300.115(a) and (b)(1)] Schools are also required to “make provision for 
supplementary services (such as resource room or itinerant instruction) to be provided in conjunction 
with regular class placement.” [Id. at subsection (b)(2)]

The materiai contained in this document is for informational purposes only. The information is not 
intended to be and shouid not be considered legai advice. Charter schoois shouid consuit their own 
legai counsei for further information and advice.
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INTRODUCTION
In Arizona, families have the right to choose among district and charter public schools. Charter schools 

are open-enrollment, tuition-free, public schools that operate based on a contract with their authorizer.

Almost all of Arizona's 546 charter schools are authorized by a single, state agency—the Arizona State 

Board for Charter Schools.^ Arizona charter schools are open to any student who wishes to attend. By 

law, charter schools must admit all students who submit a timely application, up to the capacity of the 

school. If the number of students interested in attending the school exceeds the school's capacity, the 

school must institute a random drawing - or "lottery" - process for admissions.

A parent whose child is unable to gain admission to a public charter school may allege unfairness in the 

admission practices of the school, which in turn may lead to scrutiny from state or federal regulators and 

damage to relationships in the school community and with potential supporters. Accordingly, charter 

school developers and operators must understand and observe the applicable laws governing charter 

school admissions policies.

This brief offers an overview of federal and state laws and regulations that govern charter school 

admissions policies and practices, including those regarding admissions preferences and lottery 

procedures. It also provides information and guidance for charter schools on implementing recruitment 

efforts and admissions practices to assist you in achieving compliance with applicable requirements.

This brief is not intended to take the place of advice from competent legal counsel as to particular facts 

and circumstances. The Arizona Charter Schools Association strongly recommends that you consult with 

your attorney regarding the application of these laws and regulatory guidance to your charter school.

OVERVIEW OF LAWS AND LEGAL ISSUES
Although charter schools are generally exempt from statutes and rules relating to traditional public schools, governing 

boards, and school districts, several carve-outs from this exemption are noted in Arizona law. These carve-outs include 

charter schools' obligations to comply with: (1) all federal, state and local rules, regulations and statutes relating to 

healthy, safety, civil rights and insurance; (2) all federal and state laws relating to children with disabilities; and (3) the 

requirements of Chapter 15, Article 8, of the Arizona Revised Statutes (the statutes that generally address charter schools), 

unless otherwise indicated.^

^99% of Arizona's charters operate on this contract. 
^A.R.S. §15-183(E).
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STATE LAW REGARDING ADMISSIONS
GENERAL
Arizona law requires charter schools to enroll all eligible students who submit a timely application, so long as the school 

has capacity.^ If the school receives more applications than it has seats available, it must determine admission based on an 

"equitable selection process such as a lottery.""^ Charter schools may develop waiting lists and an equitable system of 

enrolling students from a waiting list. State law prohibits charter schools from limiting admission on the basis of ethnicity, 
national origin, gender, income level, disability, English language proficiency or athletic ability.^

PREFERENCES
Arizona law requires charter schools to provide 

enrollment preference to returning students and 

siblings of pupils already enrolled in the school.® In 

addition, state law allows charter schools to adopt 

additional enrollment preferences for certain 
situations, such as children of teachers at the school.^

A.R.S. § 15-184(D) provides that a 
charter school may give enrollment 
preference to children who are 
homeless or in foster care, or who are 
the "children, grandchildren or legal 
wards" of:

0 School employees 
0 Employees of the charter holder 
0 Members of the school 

governing body
0 Directors, officers, partners, or 

board members of the charter 
holder

PERMITTED LIMITATIONS AND EXCLUSIONS
Arizona law allows charter schools to limit admissions 

to pupils within a certain grade level or a within a 

certain age group.® Charter schools may also limit 

admissions to students of a single gender, if approved 

by the school's sponsor.® Any such limitations should 

be clear in the school's charter application and should 

be clearly explained to families.

Charter schools may also give 
enrollment preference to children 
that attended an affiliated school 
(meaning another school operated 
by the same charter holder, board, 
and governing board membership; or 
a school that is managed by the 
same management organization or 
service provider).

Arizona law also gives charter schools specific 

authority to refuse to admit any pupil who has been 

expelled, or is in the process of being expelled, from 

another school.“ This is true regardless of whether 

the charter school is at capacity.

^ A.R.S. § 15-184(A). The capacity of a charter school is set by its authorizer. Although charter schools work with their authorizersto determine the 
appropriate capacity based on a number of factors (described in more detail below), the ultimate authority to establish capacity (or "enrollment 
cap") resides with the authorizer.
'* A.R.S. § 15-184(E).
M.R.S. § 15-184(F).
M.R.S. § 15-184(6).
^A.R.S.§ 15-184 (C)-(D).
M.R.S. § 15-184(G).
M.R.S. § 15-184(H).

A.R.S. § 15-184(J).10
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STATE LAW REGARDING ENROLLMENT
Enrollment of a student Is different from admission of a student. When a school admits a student, it offers the student a 

spot at the school; the student can decide to accept the spot and attend the school or not. When a school enrolls a 

student, the student is indicating his or her intention to attend the school and be included in the school's student count.

Although charter schools may offer admission to students simply upon submission of an application, before a student 

may be enrolled in and attend school, schools must obtain certain documentation from each student's parent or guardian. 

The schools' auditors, its authorizer, the Arizona Department of Education, and even the Arizona Auditor General may 

review school records to determine whether schools have complied with these requirements, and schools may be subject 

to administrative penalties for failing to do so. There is one exception to this general rule: Homeless students are exempt 

from the obligation to produce the records normally required for enrollment. 11

PROOF OF AGE/IDENTITY
All Arizona schools must obtain age and identity documentation from students when they enroll. Specifically, within 30 

days of enrollment, the person enrolling the student must provide the school with one of the following:

0 A certified copy of the pupil's birth certificate;
0 Other reliable proof of the pupil's identity and age, including the pupil's baptismal certificate, an application 

for a social security number or original school registration records and an affidavit explaining the inability to 

provide a copy of the birth certificate; or

0 A letter from the authorized representative of an agency having custody of the pupil pursuant to a juvenile 

■ court proceeding, certifying that the pupil has been placed in the custody of the agency as prescribed by
12law.

PROOF OF RESIDENCY
As with all public schools in Arizona, charter schools are required to obtain and maintain verifiable documentation of a 

student's Arizona state residency upon enrollment.^^ The Arizona Department of Education has prepared Residency 

Guidelines available for review at http://www.azed.gov/policv/files/2017/06/revised-residencv-guideHne-2017-l.pdf. 

Residency documents are different from citizenship or immigration documents. Schools may not request or require 

documentation regarding a student's citizenship or immigration status in connection with enrollment or at any other time.

PROOF OF IMMUNIZATION
Arizona law requires that a student shall be suspended and not allowed to attend school without submitting proof of 

required immunizations, absent an applicable immunization exemption. 14

A.R.S. §§ 15-828(1), 15-872(H); 42 U.S.C. § 11432(g)(3)(C)(i). 
A.R.S. §15-828(A)(l)-(3).
A.R.S. § 15-802(B).
A.R.S. § 15-872.

13

14
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FEDERAL LAWS
CIVIL RIGHTS/NON-DISCRIMINATION

15 .16Federal law prohibits public charter schools from discriminating on the basis of race, color, or national origin; 

disabiiity;^^ or immigration status, 

persons with disabilities from discrimination in any program receiving federal funds; ensures persons with disabilities equal 

access to such programs; and requires programs to make reasonable accommodations, where necessary, to 

provide such access.

sex;

Included among these laws is Section 504 of the Rehabilitation Act, which protects18

LAWS APPLICABLE TO STUDENTS WITH DISABILITIES
Children who attend public charter schools and their parents retain all rights under the Individuals with Disabilities in 

Education Act (IDEA) and Section 504 of the Rehabilitation Act.“ These laws require that all public schools—including 

charter schools—provide a continuum of placements for student with disabilities. This means that charter schools may 

not limit the amount or type of special education or related services that can be provided to children with disabilities. 

Accordingly, when a child attending a charter school needs special education and related services that the charter school 

does not currently offer, the charter school may, among other things: (1) develop its own program of services; (2) contract 

with other public or private providers to provide the program or services; or (3) place the child in a private school at the 

charter school's expense. A charter school may not, however, decline to provide such services (including through denying 

admission or encouraging enrollment in another public school with a more robust program already in place).

20

HOMELESS STUDENTS
Federal law prohibits schools from denying enrollment to homeless students, based on either (1) the students' inability to 

produce records normally required (either by state law or by the charter school) for enrollment; or (2) the students' having 

missed application or enrollment deadlines during any period of homelessness. 21

CHARTER SCHOOL PROGRAM (FEDERAL START-UP FUNDING)
Some charter schools obtain federal start-up funding through the Charter School Program (CSP).^^ The United States 

Department of Education has published the "Charter Schools Program Non-Regulatory Guidance," which outlines 

additional admissions and enrollment requirements for charter schools that receive CSP funds.It is important for any 

charter school that accepts these federal funds to understand and comply with the enrollment and admissions 

requirements of the program, including utilizing a lottery if more students apply for admission than can be admitted. 24

15 42 U.S.C. § 2000d etseq.; 34 C.F.R. Part 100.
20 U.S.C. § 1681 etseq.; 34 C.F.R. Part 106.
29 U.S.C. § 794; 42 U.S.C. § 12131 etseq.
See Plyler v. Doe, 457 U.S. 202, 229-30 (1982). .
34 C.F.R. § 300.209; 34 C.F.R. §§ 104.2, 104.4,104.21-104.27.
See 20 U.S.C. § 1411 et seq.; 29 U.S.C. § 701 
42 U.S.C. § 11432(g)(3)(C)(i).
20 U.S.C. 7221-7225g.
https://www2.ed.gov/programs/charter/nonregulatory-guidance.htmi
The Charter Schoois Program Non- Reguiatory Guidance discusses, among other permissibie preferences, the use of weighted lotteries "to give 

better chances for admission to all or a subset of educationally disadvantaged students if State law permits!.]" However, such weighted lotteries are 
not permitted under Arizona law. A.R.S. § 15-184(E).
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BEST PRACTICES FOR CRAFTING ADMISSIONS AND 

ENROLLMENT POLICIES
In general, charter schools should develop and implement admissions and enrollment policies and practices 

that:

0 Are consistent with Federal and State laws; and
0 Are non-discriminatory on their face and are implemented in a non-discriminatory manner;

In other words, charter schools' admission and enrollment policies must be fair to all student populations and not 

discourage any student (except expelled students or those in expulsion proceedings) from seeking admission and 

enrollment. A school's policies should be readily available and accessible to parents.

It is also important that charter schools implement the policies and practices as described in their charter. 

Schools should monitor the implementation of their policies and practices and make any changes necessary to 

ensure that their actual admission and enrollment practices are consistent with the written policies and are not 

discriminatory.

Finally, a charter school's admission and enrollment policies should clearly outline the timeline for applications 

and enrollment, and whether and under what conditions students, either on the waiting list or otherwise, may 

be admitted mid-year.

DETERMINING CAPACITY
Prior to opening enrollment, a charter school should determine its projected capacity for the school year, 

keeping in mind that the maximum capacity of a school (its enrollment cap) is set by its authorizer. A school 

may set its capacity for programs, classes, grade levels, or building space.Capacity determinations may take 

into account several factors, including any enrollment capacity described in the charter application and 

contract, facility constraints, and teacher/student ratio calculations. A charter school's admissions policy and 

recruitment materials should be clear about the school's capacity, as it triggers the lottery process.

OUTREACH AND RECRUITING
Charter schools have substantial flexibility in how they can conduct their admissions procedures. Charter 

schools typically begin the admissions process with informational open houses, parent meetings, and other 

recruiting efforts. Through these events and other efforts, charter schools begin to collect interest forms

A.R.S. § 15-184(A).
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OUTREACH AND RECRUITING (CONTINUED)
(sometimes referred to as "intent to enroll" forms). These forms should only be used to collect basic contact 

information so that the schools may continue to engage with families who are interested in eventually 

completing an admission application. Recruitment materials must include a notice that the school does not 

discriminate on the basis of disability in its admission and treatment of students. 26

Charter schools are required to hold an "open enrollment" period, which can vary in length and typically has a 

cut-off date. At the end of the open enrollment period, if it appears that one or more grade levels, classes or 

programs will be oversubscribed, a lottery or other equitable selection process must be conducted consistent 

with the school's policy.

in conducting recruiting and outreach efforts, charter schools should implement a process designed to 

encourage participation and interest among diverse groups of students. Charter schools should also remain 

open and transparent about all policies, including any limitations on admission (if a school is limited to a 

particular age group, grade level, or gender) and any preferences given to students (whether the school has 

elected to give preference to the children of teachers, employees, board members, etc.).

APPLICATIONS
As previously discussed, charter schools must be open to all students that wish to attend (up to the school s 

capacity and excluding expelled students) and may not have selective admissions criteria or practices. 

Accordingly, any application requirements beyond collecting the basic information needed to enroll a student 

afoul of Arizona law. The Arizona Charter Schools Association recognizes that many charter schoolsmay run

have unique focus areas, such as visual and performing arts or cultural and language immersion, and that 

these schools may wish to tailor portions of their application processes toward their particular educational

audition for a performing arts school. Although evaluating a student for placement followingmission - i.e., an

admission is permissible, a student's admission may not be conditioned on the results of an evaluation, 

audition, or other subjective criteria. The Arizona Charter Schools Association recommends that any schools 

that wish to evaluate or assess incoming students in any way consult with legal counsel to confirm that the

school's application process complies with state and federal law.

34 C.F.R. § 104.8(a)-(b).
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SPECIAL NOTE ON STUDENTS WITH DISABILITIES

As discussed above, charter schools may not discriminate on the basis of 
disability. Accordingly, schools should not collect or use information about 
whether on applicant is, or may be, eligible for special education services 
under federal law, for the purpose of making admission decisions. Schools 
that engage in behaviors similar to the following risk a claim that the school 
is discriminating against the student on the basis of a disability:

0 Stating that the school only has capacity to serve a maximum 
number of students with lEPs;

0 Requiring that a student include a copy of his/her lEP with the 
completed application for admission;

0 Advising students and parents that the school has limited 
resources and cannot always comply with students’ lEPs or 
cannot serve the needs of the student;

0 Discouraging the student from enrolling, and stating or suggesting
_______ that the student’s needs would be better served by enrollment in

another school.

In order to avoid any appearance of discrimination, “screening 
"counseling out’’ on the basis of a disability, the Arizona Charter Schools 
Association recommends that the school not seek information specific to a 
student’s special education eligibility or service needs until after a student 
has been admitted to the school. To the extent any such information is 
obtained at the application stage, schools should ensure that it is not used 
in the admission-decision process, but only to enable the school to better 
serve the student promptly, following admission.

or

LOTTERIES, PREFERENCES, AND WAIT LISTS
In cases where the applicant pool exceeds the capacity of the charter school, Arizona law requires schools to select 

students for admission through an equitable selection process, such as a lottery. However, the law contains no 

requirements indicating how schools should conduct such lotteries. Accordingly, charter schools have considerable 

flexibility in the way they implement their lotteries, so long as the process is equitable and is governed by a clear and 

comprehensive admissions policy that does not violate state or federal law.

Admissions preferences can be implemented in several ways. In one method, students who qualify under mandatory 

enrollment preferences, such as siblings of current students, are completely exempted from the lottery and are 

automatically admitted to the school as long as there is space available. As to permissible enrollment preferences.

DEVELOPING ENROLLMENT AND ADMISSIONS POLICIES FOR YOUR PUBLIC CHARTER SCHOOL 10



LOTTERIES, PREFERENCES, AND WAIT LISTS (CONTINUED)
schools often have a hierarchy of preferred groups, and they admit groups in order of preference as outlined in their 

policies.

Charter schools also have substantial flexibility regarding their waiting lists, including whether to maintain a waiting list at 

all. A charter school's admissions policy should address how students are placed on the waiting list and how students are 

chosen from the waiting list if openings occur during the school year. If a school decides to keep a waiting list, the process 

by which students are both placed on the list and selected off of the list must be clear and non-discriminatory. Schools 

not permitted to rank order wait lists by any type of rating factor. The policy should also address whether the wait list 

is used only for a particular school year or will carry over from year to year.

are

Because many public charter schools approach lotteries, preferences, and wait lists differently, it is important that each 

school provide information about their policies and practices to families in a clear and transparent manner.

ENROLLMENT
During application and enrollment, charter schools should communicate to parents that any of the documents referenced 

on page 6 are acceptable to verify a student's age or identity. It is also important to remember that schools cannot require 

parents to provide information or documentation of their or their child's citizenship or immigration status in order to enroll 

their child.Finally, schools should maintain a copy of all required enrollment documents in students' educational files.

27 Plyler, 457 U.S. at 229-30.
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CONCLUSION

Charter school developers and operators 

should proceed thoughtfully and deliberately 

when developing and implementing 

admissions policies and practices. This brief 

outlines the law and policies governing 

charter school admissions, and provides 

recommendations from the Arizona Charter 

Schools Association on developing 

admissions and enrollment policies that 

comply with state and federal law. As 

mentioned in the introduction, this brief is 

not legal advice. Charter schools should 

always obtain assistance from legal counsel 

when seeking to understand applicable laws 

and regulations or when adopting new 

admissions and enrollment policies and

practices.
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Arizona 

Charter Schools 

Association
SUPPORT. ADVOCATE. LEAD.

OSBORN 

M A L E D O N

Osborn Maledon's lawyers have extensive experience 

advising and representing charter schools on a range of 

legal issues, including general charter school law, 

employment matters. Open Meeting Law and Public 

Records Law, regulatory and enforcement matters, and 

special education issues. For more information, visit 

www.omlaw.com or call 602.640.9000.

The Arizona Charter Schools Association is a nonprofit 

membership and professional organization that advocates 

and strengthens the autonomy, equity, and quality of 

Arizona's diverse public charter schools. Founded in 

1995, the Association is dedicated to supporting 

Arizona's thriving public charter school sector. For more 

information, visit www.azcharters.org or call 602.944.0644.

12439 N 32nd St. | Phoenix, AZ | 85032 | www.azcharters.org

http://www.omlaw.com
http://www.azcharters.org
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Arizona 
Charter Schools 
Association
SUPPORT. ADVOCATE. LEAD.

Fiiid the full report at 
azcharters.org/enroHment'

ENROLLMENT & ADMISSIONS
PUBLIC CHARTER SCHOOL FACT SHEET

ADMISSIONS
• Charter schools must enroll all 

i eligible students, as long as the 
' school has capacity.

PiEFEREfelCIn Arizona, families have the right to choose among 
district and charter public schools. Charter schools 
are open-enrollment tuition-free, public schools that 
operate based on a contract with their authorizer. 
Arizona is home to about 550 charter schools serv­
ing 180,000 students.

Returning students
Siblings of enrolled 
students
Foster children

Children, legal wards 
or grand-children of 
school or charter 
holder employees . 
or board 
member

• Schools can limit admissions to 
students by grade level, age, or 
gender if approved by its sponsor.

ENROLLMENT VS. ADMISSIONS • All public schools can refuse to 
admit expelled students.

Enrollment is different from admission of a student. 
When a school admits a student, it offers the student 
a spot at the school. When a school enrolls a student, 
the student is indicating his or her intention to attend 
the school and be included in the school's student 
count.

• State law outlines enrollment preferences. ‘
r ■;

ENROLLMENT
Except for homeless students, all public schools must obtain proof 

of the following in connection with a student's enrollment:

AGE & IDENTITY DOCUMENTATION
• A certified birth certificate, or;
• Other reliable proof (i.e. baptismal certificate, social 

security card application, original school registration 
record).

SPECIAL EDUCATION
Schools may not discriminate on the basis of disability 
and should not collect or use information about a 
student's special education needs for the purpose of 
making admission decisions.

RESIDENCY DOCUMENTATION
• The Arizona Department of Education sets guidelines,
• Residency documents are different from citizenship 

or immigration documents, which schools may not 
request.

LOTTERIES AND WAIT LISTS
i

If the applicant pool exceeds the school capacity, 
Arizona law requires schools to use a lottery. School 
are not required to maintain a wait list, but if one is 
kept, it must be clear and non-discriminatory.

IMMUNIZATION DOCUMENTATION 
• Arizona law requires schools suspend students who do 

not provide proof of immunization or an exemption.

Charter schools’ admission and enrollment policies must be fair to all 
student populations and not discourage any student (except expelled 

students or those in expulsion proceedings) from seeking admission 

and enrollment. A school’s policies should be readily available and 

accessible to parents.

12439 N 32nd St. 1 Phoenix, AZ | 85032 | www.azcharters.org

http://www.azcharters.org




U.S. Department of Education
Office for Civil Rights 

Office of the General Counsel

U.S. Department of Justice
Civil Rights Division

Fact Sheet: Information on the Rights of All Children to Enroll in School

All children in the United States are entitled to equal access to a basic public elementary and secondary 
education regardless of their actual or perceived race, color, national origin, citizenship, immigration 
status, or the status of their parents/guardians. School districts that either prohibit or discourage, or 
maintain policies that have the effect of prohibiting or discouraging, children from enrolling in schools 
because they or their parents/guardians are not U.S. citizens or are undocumented may be in violation 

of Federal law.

Below are some examples of acceptable enrollment policies, such as requesting proof of residency in the 
school district, as well as policies that may not be used by schools to deny enrollment to your child.

Proof of Residency in the School District.

• School officials may request proof that you live within the boundaries of the school district. School districts 
typically accept a variety of documents for this purpose, such as copies of phone and water bills, lease 
agreements, affidavits, or other documents. A school district's requirements to establish residency must be 
applied in the same way for all children.

• A school district may not ask about your or your child's citizenship or immigration status to establish residency 
within the district, nor may a school district deny a homeless child (including a homeless child who is 
undocumented) enrollment because he or she cannot provide the required documents to establish residency.

• While a school district may choose to include a parent's state-issued identification or driver's license among 
the documents that can be used to establish residency, a school district may not require such documentation 
to establish residency or for other purposes where such a requirement would unlawfully bar a student whose 
parents are undocumented from enrolling in school.

Proof of Age.

• School officials m^ request documentation to show that a student falls within the school district's minimum 
and maximum age requirements. School districts typically accept a variety of documents for this purpose, 
such as a religious, hospital, or physician's certificate showing date of birth; an entry in a family bible; an 
adoption record; an affidavit from a parent; a birth certificate; or previously verified school records.

• Although a school district might request documents such as those listed above to verify your child's age, a 
school district may not prevent or discourage your child from enrolling in or attending school because he or 
she lacks a birth certificate or has records that indicate a foreign place of birth, such as a foreign birth 
certificate.



U.S. Department of Education
Office for Civil Rights 

Office of the General Counsel

U.S. Department of Justice
Civil Rights Division

Social Security Numbers.

• Some school districts request a student's social security number during enrollment to use as a student 
identification number. If a school district requests a student's sociai security number, it must: (1) inform 
you and your child that providing it is voluntary and that refusing to provide it will not bar your child 
from enrolling in or attending schooi, and (2) expiain for what purpose the number wili be used.

• A schooi district may not prevent your chiid from enroiiing in or attending school if you choose not to 
provide your chiid's sociai security number.

• A schooi district may not require you to provide your own sociai security number in order for your child 
to enroll in or attend schooi.

Race or Ethnicity Data.

• School districts have some Federal and state obligations to report race and ethnicity data about the 
students in their schools. A school district may request that you provide your chiid's race or ethnicity for 
this purpose.

• However, a school district may not bar your child from enrolling if you choose not to provide your child's 
race or ethnicity.

If you want to learn more about your rights and the rights of your child when enrolling in pubiic school, or if 
you beiieve that a school district is violating Federal law, you may contact the following government 
agencies:

• Department of Justice, Civii Rights Division, Educationai Opportunities Section 
Teiephone: (877) 292-3804 (toil-free)
Fax: (202)514-8337 
Email: educationPusdoi.gov

• Department of Education, Office for Civil Rights 
Teiephone: (800) 421-3481 (toll-free)
Email: ocrfSed.eov
If you wish to fili out a compiaint form online with the Department of Education, you may do so at 
http://www.ed.gov/ocr/complaintintro.htmi

• Department of Education, Office of the General Counsel 
Telephone: (202) 401-6000 
Fax: (202)205-2689

Page 2 of 2
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Arizona Department of Edncation 
Arizona Residency Gnidelines 

REVISED 1/29/2018

INTRODUCTION
Generally, under Arizona law, only Arizona residents are entitled to a free public education. The Arizona 
Department of Education (“Department”) is a designated steward of state education tax dollars and is 
responsible for providing state aid to school districts and charter schools for students who reside in 
Arizona. Pursuant to A.R.S. § 15-823, a school district or charter school may not include non-resident 
pupils in their student count and may not obtain state aid for those pupils.

The residency of a student is determined by the residency of the parent or guardian with whom the student 
lives. Accordingly, it is the responsibility of the school districts and charter schools that receive state aid 
to ensure that their student/parent residency information is accurate and verifiable.

The Department may audit schools to ensure that only Arizona resident students are reported for state aid. 
Any school district or charter school that cannot demonstrate the accuracy of any student’s residency 
status may be required to repay the state aid received for that student.

VERIFIABLE DOCUMENTATION
A.R.S. § 15-802(B) requires school districts and charter schools to obtain and maintain verifiable 
documentation of Arizona residency upon enrollment in an Arizona public school. This document is 
designed to assist school districts and charter schools in meeting the legal requirements of the statute.

The documentation required by A.R.S. § 15-802 must be provided each time a student enrolls in a 
school district or charter school in this state, and reaffirmed during the district or charter’s annual 
registration process via the district or charter’s annual registration form. The documentation 
supporting Arizona residency should be maintained according to the school’s records retention 
schedule. For members of the armed services, a school may enroll a student if the parent provides a 
hard-copy or electronic document of their transfer or pending transfer to a military installation within the 
state. The parent must provide official documentation of residency within ten days after the arrival date 
which may include a temporary on-base billeting facility as their address. PROOF OF RESIDENCY IS 
NOT REQUIRED FOR HOMELESS STUDENTS. 42 U.S.C.§ 11 432(g)(3)(C)(i).

In general, students will fall into one of two groups: (1) those whose parent or legal guardian is able to 
provide documentation bearing his or her name and address; and (2) those whose parent or legal guardian 
cannot document his or her own residence because of extenuating circumstances including, but not 
limited to, that the family’s household is multi-generational. Different documentation is required for each 
circumstance.

Parent(s) or legal guardian(s) that maintains his or her own residenee: The parent or legal 
guardian must complete and sign a form indicating his or her name, the name of the school district, school 
site, or charter school in which the student is being enrolled, and provide one of the following documents,

1.
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which bear the parent or legal guardian’s full name and residential address or physical description of the 
property where the student resides (no P.O. Boxes)':

Valid Arizona driver’s license, Arizona identification card 
Valid Arizona motor vehicle registration
Valid Arizona Address Confidentiality Program authorization card 
Property deed 
Mortgage documents 
Property tax bill
Rental agreement or lease (including Section 8 agreement or off-base military housing)
Utility bill (water, electric, gas, cable, phone)
Bank or credit card statement 
W-2 wage statement 
Payroll stub
Certificate of tribal enrollment (506 Form) or other identification issued by a recognized Indian 
tribe located in Arizona
Other documentation from a state, tribal, or federal agency (Social Security Administration, 
Veterans’ Administration, Arizona Department of Economic Security, etc.)
Temporary on-base billeting facility (for military families)

Parent(s) or legal guardian(s) that does not maintain his or her own residence: The parent 
or legal guardian must have an affidavit of shared residency form completed indicating his or her 
name, the name of the school district, school site, or charter school in which the student is being 
enrolled, and submit a signed, notarized affidavit for the person who maintains the residence where the 
student lives attesting to the fact that the student resides at that address, along with a document from the 
bulleted list bearing the name and address of the person who maintains the residence. A model affidavit 
of shared residence form is available for schools at the end of this document.

2.

USE OF AND RTTENTTON OF DOCUMENTS BY SCHOOLS
School officials must retain a copy of the attestations or affidavits and copies of any supporting 
documentation presented for each student (photocopies acceptable) that school officials believe establish 
validity. Documents presented may be different in each circumstance, and unique to the living situation 
of the student. Documents retained by the school district or charter school may be used as an indiciation 
of residency; however, documentation is subject to audit by the Department. Personally identifiable 
information other than name and address (SSN, account numbers, etc.) should be redacted from the 
documentation either by the parent/guardian or the school official prior to filing. EVFORMATION 
PROVIDED BY PARENTS AND GUARDIANS TO ARIZONA PUBLIC SCHOOLS IS 
CONFIDENTIAL AND ONLY USED FOR EDUCATIONAL PURPOSES.

ATTENDANCE AT ARIZONA SCHOOLS BY NON-RESIDENTS
United States citizens that are not residents of Arizona may attend Arizona public schools upon payment 
of tuition pursuant to A.R.S. § 15-823(A). Tuition shall be set by the school pursuant to the formula set 
forth in A.R.S. § 15-824(E). Citizens of a foreign country that are not Arizona residents may attend 
public high schools in Arizona for up to 12 months upon payment of tuition if they abide by the 
requirements of federal immigration law. For more information regarding foreign students attending 
public high schools, see the guidance from the U.S. State Department at:
https://travel.state.gov/content/visas/en/studv-exchange/student/foreign-students-in-public-schools.html
Schools that want to enroll foreign citizens must
'^For participants in the Arizona Address Confidentiality Program ("ACP"), an ACP Authorization Card may be 
accepted in lieu of documentation showing the residential address or property description where the student 
resides.
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obtain SEVP certification. For more information regarding SEVP certification, see the guidance at: 
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Arizona Department of Education 
Arizona Residency Documentation Form

SchoolStudent

School District or Charter Holder

Parent/Legal Guardian_________________________________________________________
As the Parent/Legal Guardian of the Student, I attest* that I am a resident of the State of Arizona and submit 
in support of this attestation a copy of the following document that displays my name and residential address 
or physical description of the property where the student resides:

Valid Arizona driver’s license, Arizona identification card or motor vehicle registration 
Valid Arizona Address Confidentiality Program authorization card 
Real estate deed or mortgage documents 
Property tax bill
Residential lease or rental agreement 
Water, electric, gas, cable, or phone bill 
Bank or credit card statement 
W-2 wage statement 
Payroll stub
Certificate of tribal enrollment (506 Form) or other identification issued by a recognized 
Indian tribe in Arizona
Documentation from a state, tribal or federal government agency (Social Security Administration, 
Veteran’s Administration, Arizona Department of Economic Security)
Temporary on-base billeting facility (for military families)

I am currently unable to provide any of the foregoing documents. Therefore, I have provided an 
original affidavit signed and notarized by an Arizona resident who attests that I have established 
residence in Arizona with the person signing the affidavit.

DateSignature of Parent/Legal Guardian

*For members of the armed services, the provision of verifiable documentation does not serve as a declaration of 
official residency for income tax or other legal purposes. Armed service members may utilize a temporary on- 
base billeting facility as the address for proof of residency.
#2803440



state of Arizona 
Affidavit of Shared Residence

Student Name;

Parent/Legal Guardian Name:

School Name:

School District or Charter Holder:

Name of Arizona Resident:

swear or affirm that I am a resident of the 
State of Arizona and that the persons listed below reside with me at my residence, described as follows:
I, (resident name)

Persons who reside with me: 
Location of my residence;__

I submit in support of this attestation a copy of the following document that displays my name and current 
residence address or physical description of my property:

___ Valid Arizona driver’s license, Arizona identification card or motor vehicle registration
___ Valid Arizona Address Confidentiality Program authorization card
__ _ Real estate deed or mortgage documents
___ Property tax bill
___ Residential lease or rental agreement
___ Water, electric, gas, cable, or phone bill
___ Bank or credit cai'd statement
___ W-2 wage statement
___ Payroll stub
___ Certificate of tribal enrollment (506 Fonn) or other identification issued by a recognized Indian

tribe in Arizona
___ Documentation from a state, tribal or federal government agency (Social Security Administration,

Veteran’s Administration, Arizona Department of Economic Security)

Printed Name of Affiant:

Signature of Affiant:

Acknowledgement
State of Arizona 
County of____

.,20.The foregoing was acknowledged before me this. .day of
By.

Notary PublicMy Commission Expires:
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Frequently Asked Questions about the Rights of 
Students with Disabilities in Public Charter Schools under 
Section 504 of the Rehabilitation Act of 1973

Notice of Language Assistance

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge, request 
language assistance services for this Department information by calling 1-800-USA-LEAEN (1-800-872-5327) 
(TTY: 1-800-877-8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma ingles: Si usted tiene alguna dificultad en entender el idioma 
ingles, puede, sin eosto alguno, solicitar asistencia lingiiistica con respecto a esta informacion llamando al 1-800-

Ed.Language.Assistance@ed.gov.

> ifsiEgi-goo-usA-LEAim d-
800-872-5327) (l!fri§W5IA±#^ = 1-800-877-8339) gcifcihW : Ed.Language.Assistance@ed.gov<,

w,mm ’
’ gfami-800-USA-LEARN (1-800-872-5327) (iii§l^A±*IS : l-800-877-8339),gtSiii: 

Ed.Language.Assistance@ed.goVo

Thong bao danh cho nhirng ngirM c6 kha nang Anh ng& h?n ch^: NSu quy vi gap kho khan trong viec hiSu Anh 
ngfi thi quy vi c6 the yeu cau cac dich vii h6 trgr ngon ngu cho cac tin tuc cua Bo danh cho cong chung. Cac dich vp 

phi. Ndu quy vi mu6n bi6t them chi ti6t v6 cac dich vii phien dich hay thOng dich, xin 
vui long goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), hoac email: 
Ed.Language.Assistance@ed.gov.

xl ^ Ai a] A,* sl-4 4" 14. ‘=>1 a] “h =>1 4 € 4 4 q 14. f-et o] iq
A) a] ^0)1 cfl 4 xl-Ail -61. Aj ^7} 1-800-USA-LEAEN (1-800-872-5327) ^ zf

4k- 44143: 1-800-877-8339 <^1 Ed.Language.Assistance@ed.gov 444A17]
4444. -
Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng English, 
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Notice of Sipnififfliit rjiiirtance. The U.S. Department of Education (Department) has determined 
that this Frequently Asked Questions (FAQ) document is significant guidance under the Office of 
Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg.
3432 (Jan. 25, 2007). See www.whitehouse.gov/sites/defauIt/files/omb/memoranda/fi'2007/m07- 
Q7.pdf. Significant guidance is non-binding and does not create or impose new legal requirements. 
The Department is issuing this FAQ document to provide State and local educational agencies, 
including charter schools that operate as LEAs and charter schools that are part of traditional 
LEAs, with information to assist them in meeting their obligations under Federal civil rights laws, 
including Section 504 of the Rehabilitation Act of 1973, and Section 504 implementing 
regulations that the Department enforces, 29 U.S.C. § 794, 34 C.F.R. Part 104, and Title II of the 
Americans with Disabilities Act, and Title II implementing regulations that the Department 
enforces, 42 U.S.C. §§ 12131-12134, 28 C.F.R. Part 35. This FAQ document also provides 
members of the public with information about their rights under the laws and regulations.

If you are interested in commenting on this FAQ document or have questions, please send them to 
OCR by email at OCR@,ed.gov, by phone at 800-421-3481 (TDD 800-877-8339), or by mail to 
the Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue SW, 
Washington, DC 20202. For further information about the Department’s guidance processes, 
please visit www.ed.gov/policv/gen/guid/significant-Euidance.htinl .

U.S. Department of Education, Office for Civil Rights, Frequently Asked Questions about 
the Rights of Students with Disabilities in Public Charter Schools under Section 504 of the 

Rehabilitation Act of1973 (December 28, 2016)
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Rights of Public Charter School Students with Disabilities: Nondiscrimination Required

Which laws enforced by the U.S. Department of Education’s (ED) Office for Civfi 
Rights (OCR) protect charter school students and prospective students from 
discrimination based on disability?

Section 504 of the Rehabilitation Act of 1973 and ED’s Section 504 regulations prohibit 
disability discrimination by recipients of Federal financial assistance.' Such recipients are 
responsible for compliance with Section 504 in all of their operations.^

Local educational agencies (LEAs) that receive Federal financial assistance either directly from 
ED or indirectly, e.g., through a State educational agency (SEA), must comply with the 
requirements of Section 504.^

Section 504 prohibits Federally-assisted LEAs, including both traditional LEAs (z.e., traditional 
school district LEAs) and charter school LEAs (z.e., public charter schools that operate as LEAs 
under State law) from discriminating against current and prospective students on the basis of 
disability.

Section 504 requires all Federally-assisted LEAs to ensure that all their public schools (including 
charter schools that are part of a traditional LEA) are operated in compliance with Section 504.^

1.

1 29 U.S.C. § 794; 34 C.F.R. pt. 104; 34 C.F.R. § 104.2 (application); 34 C.F.R. § 104.3(f) (defining recipient); 34 
C.F.R. § 104.3(h) (defining Federal financial assistance). Unless otherwise indicated, for purposes of this document 
Section 504 refers to the requirements of both the statute and ED’s Section 504 regulations.

^ 29 U.S.C. § 794(b); 34 C.F.R. § 104.3(k). Section 504 prohibits discrimination in any Federally-assisted program 
or activity and defines program or activity to mean all of the operations of the entities described. This includes all of 
the operations of a local educational agency (LEA). 29 U.S.C. § 794(b)(2)(B); 34 C.F.R. § 104.3(k)(2)(ii).

^ Id. ED defines LEA, 34 C.F.R. § 77.1, to mean: “ (a) A public board of education or other public authority legally 
constituted within a State for either administrative control of or direction of, or to perform service functions for 
public elementary or secondary schools in: (1) A city, county, township, school district, or other political 
subdivision of a State; or (2) Such combination of school districts or counties a State recognizes as an administrative 
agency for its public elementary or secondary schools; or (b) Any other public institution or agency that has 
administrative control and direction of a public elementary or secondary school, (c) As used in 34 C.F.R. parts 400, 
408,525, 526 and 527 (vocational education programs), the term also includes any other public institution or agency 
that has administrative control and direction of a vocational education program.”

Examples of ED’s Federal financial assistance in public elementary and secondary education include funds under 
the Individuals with Disabilities Education Act, Title I of the Elementary and Secondary Education Act, and the 
Chatter Schools Program. The requirements of Section 504 apply to a recipient’s charter schools regardless of 
whether the recipient receives funds under the ED’s Charter Schools Program. 34 C.F.R. §§ 104.2, 104.3(f),(h).

For ease in reading, this document refers to traditional LEAs and charter school LEAs because they are the most 
common types of recipient LEAs to operate charter schools. Traditional LEAs generally include multiple schools 
within a defined geographic area. Depending upon State charter school law, traditional LEAs may include charter 
schools. Section 504 requires that any such recipient of Federal financial assistance comply in all of its operations. 
34 C.F.R. § 104.2.

■* 34 C.F.R. §§ 104.2, 104.3(f), (k).

^ Id.
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In addition, Title II of the Americans with Disabilities Act and the Title II regulations prohibit 
disability discrimination by State and local government entities in all their operations, regardless 
of whether they receive Federal funding. ^ Because all LEAs, including charter school LEAs, are 
public entities subject to Title II, Title II prohibits them from discriminating against current and 
prospective charter school students on the basis of disability, and requires them to ensure that all 
their public schools (including charter schools that are part of a traditional LEA) are operated in 
compHance with Title II.

This document explains Section 504 requirements that are applicable to charter school LEAs, the 
obligations of LEAs that include charter schools among their schools, and the obligations of 
those charter schools that are part of a traditional LEA.’

For the sake of simplicity, this document generally addresses specific requirements of Section 
504 without also referencing corresponding Title II requirements. Violations of Section 504 that 
result from a public entity’s failure to meet the obligations identified in this document also 
generally constitute violations of Title II. To the extent that Title II provides additional or greater 
protection than Section 504, entities covered by Title II also must comply with Title IPs 
substantive requirements.

OCR also enforces laws that protect students, including charter school students, from 
discrimination on the basis of race, color, national origin, sex, and age, in Federally-assisted 
programs or activities.® These statutes and their corresponding regulations apply to students with 
disabilities as well as other students, but this document addresses only rights and requirements 
related to disability.

8

’’ 42 U.S.C. § 12132; 28 C.F.R. pt. 35. The Title It statutory language “services, programs, or activities” means all of 
the public entity’s operations. The U.S. Department of Justice (DOJ) issued the Title II regulation, and, pursuant to a 
delegation by the Attorney General of the United States, OCR shares in the enforcement of Title II in, among other 
entities, public elementary and secondary education systems and institutions. 28 C.F.R. § 35.190(b)(2). This 
includes, for example, charter school LEAs and charter schools. For more information about Title II, see 
www.ada.gov. Unless otherwise indicated, for purposes of this document Title //refers to the requirements of both 
the statute and the Title II regulations.

For purposes of this document, the term charter school means public charter school and these terms are used 
interchangeably. As a general matter, a charter school is a public school operated under a contract or charter 
pm-suant to State law. For the purposes of receiving Federal financial assistance under ED’s Charter School 
Program, 20 U.S.C. §§ 7221-7225g, pubhc charter school is defined at 20 U.S.C. § 7221i(l).

* 42 U.S.C. § 12201(a)-(b); 28 C.F.R. § 35.103(a)-(b).

® Title VI of the Civil Rights Act of 1964 and ED’s Title VI regulations prohibit discrimination on the basis of race, 
color, or national origin in Federally-assisted programs or activities. 42 U.S.C. §§ 2000d-2000d-7; 34 C.F.R. pt. 100. 
Title IX of tire Education Amendments Act of 1972 and ED’s Title IX regulations prohibit discrimination on the 
basis of sex in Federally-assisted education programs or activities. 20 U.S.C. §§ 1681-1688; 34 C.F.R. pt. 106. The 
Age Discrimination Act of 1975 and BD’s regulations implementing this statute prohibit discrimination on the basis 
of age in Federally-assisted programs and activities. 42 U.S.C. §§ 6101-6107; 34 C.F.R. pt. 110. See generally OCR, 
Dear Colleague Letter: Charter Schools (May 14, 2014), www.ed.gov/ocr/letters/colleague-20140S-charter.pdf. 
Also, some children are both students with disabilities and English Learners, and some students have parents with 
limited proficiency in English. For more information about these Title VI issues, see OCR and DOJ, Dear Colleague 
Letter: English Learner Students and Limited English Proficient Parents (Jan. 7, 2015), 
www.ed.gov/ocr/letters/colleague-el-2Ql 501 .pdf.

7
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Does OCR enforce or administer the IDEA?2.
10No. OCR does not enforce or administer the Individuals with Disabilities Education (IDEA). 

ED’s Office of Special Education and Rehabilitative Services (OSERS) administers the IDEA. 
For this reason, this document does not address the rights of students with disabilities under the 
IDEA. A separate document, Frequently Asked Questions about the Rights of Students with 
Disabilities in Public Charter Schools under the Individuals with Disabilities Education Act, 
issued by OSERS concurrently with this document, addresses the rights of charter school 
students with disabilities under the IDEA. II

Why have ED’s OCR and OSERS issued separate guidance documents about the 
rights of students with disabilities in charter schools?

In recent years, stakeholders have advised OCR and OSERS of a need for more information 
about the Federal rights of students with disabilities who are emolled in, or wish to enroll in, 
charter schools.

In some instances, the interest has been based on distinct features or procedures commonly 
shared by charter schools, such as nondiscrimination requirements applicable to admissions. In 
other instances, the interest has been based on whether nondiscrimination requirements 
applicable to all other public elementary and secondary schools, such as the obligation to provide 
programs that are accessible to students with disabilities, also apply to charter schools, and, if so, 
what are the requirements.

In addition, the Government Accountability Office (GAO) recommended that ED issue guidance 
about the obligations charter schools have related to the emollment of students with 
disabilities. This document, particularly the portions that address the rights of students with 
disabilities in connection with policies, practices, procedures, and criteria for recruitment, 
applications, admissions, and emollment, responds to that recommendation.

3.

12

10 20 U.S.C. §§ 1401,1411-1419; 34 C.F.R. pt. 300.
www.ed.gov/poIicv/sDeced/guid/idea/memosdcltrs/faQ-idea-charter-school.pdf.

For the purposes of this document, enrolled in a charter school refers to the status of a student who has been 
accepted by a charter school and whose parents have provided the paperwork and other documentation necessary for 
the student to attend the charter school. Enrollment of a student with a disability in a chatter school generally occurs 
months before the first day of school.

Where a recipient does not already have an obligation with respect to the provision of a firee appropriate public 
education (FAPE) to a particular student with a disability, empllment of a student with a disability in a charter 
school triggers a recipient’s responsibilities with respect to the provision of FAPE, discussed in Q&As 19-22 and 
24-25.

See U.S. Government Accountability Office, GAO-12-543, Charter Schools: Additional Federal Attention 
Needed To Help Protect Access For Students With Disabilities, 19,21-22 (2012),
WWW, gao. gov/assets/600/591435.pdf. The GAO found that charter schools enrolled a lower percentage of students 
with disabilities than toaditional LEAs for school years 2008-2009 (7.7 percent as compared to 11.3 percent) and 
2009-2010 (8.2 percent as compared to 11.2 percent), but did not identify a cause for the disparity. See id. at 6-7, 21.

12

13

http://www.ed.gov/poIicv/sDeced/guid/idea/memosdcltrs/faQ-idea-charter-school.pdf
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In considering how best to address this need, OCR and OSERS determined that the laws for 
which the respective offices are responsible are sufficiently different in terms of purposes, 
definitions of the populations of students covered, and requirements, that two coordinated, but 
separate, documents are necessary to outline with clarity the rights of students with disabilities in 
charter schools under the respective laws. For this reason, OCR and OSERS have, in 
coordination, issued separate guidance documents addressing the rights of students with 
disabilities in charter schools under these complementary, but different, laws.

Does OCR’s enforcement of Section 504 cover students who are eligible for services 
under the IDEA, as well as other students with disabilities who are not IDEA- 
eligible?

Yes. Students with disabilities who are IDEA-eligible receive special education and related 
services in accordance with an Individualized Education Program (lEP) developed in accordance 
with section 614(d) of the IDEA. These students are also protected from disability discrimination 
under Section 504.''^ OCR enforces the Section 504 rights of students with disabilities who are 
IDEA-eligible, as well as the Section 504 rights of students with disabilities who are not IDEA- 
eligible (often called “504-only” students).

4.

15

Is there any difference in the Section 504 nondiscrimination rights of students with 
disabilities in charter schools as compared to students with disabilities in other 
schools in traditional LEAs?

5.

No. Charter school students with disabilities, including current and prospective charter school 
students with disabilities, have the same rights under Section 504 as other cuirent and 
prospective public school students with disabilities at the elementary and secondary school 
level. 16

14 For more information about the requirements of the IDEA and charter schools, see OSERS, Frequently Asked 
Questions about the Rights of Students with Disabilities in Public Charter Schools under the Individuals with 
Disabilities Education Act (Dec. 28, 2016), www.ed.eov/policv/speced/guid/idea/memosdclti-s/faa-idea-chaifer- 
school.pdf.

In some instances compliance with a requirement of the IDEA for an IDEA-eligible student will satisfy a 
requirement of Section 504. For example, implementation of an lEP developed in compliance with the IDEA is one 
means of satisfying the Section 504 requirement that a recipient LEA provide a student with a disability with special 
education and related aids and services that are designed to meet the student’s individual educational needs as 
adequately as the needs of students without disabilities are met. 34 C.F.R. § 104'.33(b)(l)(i) and (2). This means, for 
example, that OCR will investigate an allegation under Section 504 that a student’s lEP was not implemented 
because the allegation is that the school has violated Section 504.

Implementation of an lEP developed in compliance with the IDEA does not necessarily satisfy the school’s 
obligations under Title II. See, e.g., OCR, OSERS and DOJ, Dear Colleague Letter: Effective Communication (Nov. 
12, 2014), www.ed.eov/ocr/letters/colleague-effective-communication-201411.ndf. and OCR, OSERS and DOJ, 
Frequently Asked Questions on Effective Communication for Students with Hearing, Vision, or Speech Disabilities 
in Public Elementary and Secondary School (Nov. 12,2014), www.ed.gov/ocr/docs/dcl-faas-effective- 
communication-201411 .pdf.

34 C.F.R. §§ 104.2, 104.4, 104.21-104.37.

15

16

http://www.ed.eov/policv/speced/guid/idea/memosdclti-s/faa-idea-chaifer-school.pdf
http://www.ed.eov/policv/speced/guid/idea/memosdclti-s/faa-idea-chaifer-school.pdf
http://www.ed.eov/ocr/letters/colleague-effective-communication-201411.ndf
http://www.ed.gov/ocr/docs/dcl-faas-effective-communication-201411_.pdf
http://www.ed.gov/ocr/docs/dcl-faas-effective-communication-201411_.pdf


FAQs about the Rights of Students with Disabilities in Public Charter Schools under Section 504Pages

For example, under Section 504 a student with a disability is entitled to a free appropriate public 
education (FAPE). Though not explicitly required by the ED’s Section 504 regulations, LEAs 
often document the elements of an individual student’s FAPE under Section 504 in a document, 
typically referred to as a “Section 504 Plan.” A written plan is often a usefiil way to document 
that the traditional LEA or charter school LEA engaged in a process to identify and address the 
needs of a student with a disability and to communicate, to school personnel, the information 
needed for successful implementation.

Despite the distinct features or procedures commonly shared by charter schools, the specific 
protections of Section 504 are just as applicable for students with disabilities in charter schools 
as they are for students with disabilities in other public schools in traditional LEAs. For example, 
there is often a difference between how students enroll in schools in traditional LEAs and how 
students are recruited, apply and are admitted to, and thus enrolled in charter schools. For 
schools in traditional LEAs, the basis for enrollment in the district is generally residence that 
falls within the attendance boundaries of the school and LEA. While these are matters governed 
by State or local laws, enrollment procedures might only require proof of residency, vaccination 
records, consent forms, and contact information. Under Section 504, prospective students of 
traditional LEAs are entitled to nondiscrimination on the basis of disability in the emollment 
process, as well as nondiscriminatory treatment when enrolled in the school.

For charter schools, the basis for enrollment is generally through a process of application and 
admission and the specific procedures and timelines may vary. Depending upon State law, a 
charter school may be required to use a lottery as part of the admission process if the number of 
applicants exceeds the number of available spaces.Regardless of the procedures used, rmder 
Section 504, prospective charter school students are entitled to nondiscrimination on the basis of 
disability in that process - including the recmitment, application, and admission parts of the 
process - as well as nondiscriminatory treatment when emolled. 18

Is it appropriate to rely upon existing OCR guidance applicable to the rights of 
public elementary and secondary school students with disabilities to understand the 
rights of charter school students with disabUities?

Yes. OCR has issued guidance and provided other information over the years to explain the 
requirements of Section 504 applicable to the rights of students with disabilities in public 
elementary or secondary schools.

6.

19

A charter school receiving a grant under ED’s Charter Schools Program must use a lottery if more students apply 
for admission to the school than can be admitted. 20 U.S.C. § 7221i(2)(H)(i).

As stated in footnote 12, enrolled in a charter school refers to the status of a student who has been accepted by a 
charter school and whose parents have provided the paperwork and other documentation necessary for the student to 
attend the charter school. ■

www.ed.gov/ocr.

IS

19

http://www.ed.gov/ocr
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Charter schools are public schools and, therefore, there is no difference between the Section 504 
rights of students with disabilities who are enrolled in charter schools and those who are enrolled 
in other public elementary or secondary schools. This document is not intended to be a stand­
alone, comprehensive resource on the Section 504 rights of students with disabilities. Rather, it 
provides some key information about the Section 504 rights of students with disabilities in 
specific circumstances.

OCR encourages parents, students, and charter school staff and leaders to review OCR’s existing 
guidance, as well as relevant guidance that OCR may issue in the future, when seeking 
information about the rights of students with disabilities in charter schools.^® OCR’s existing 
guidance is available through OCR’s website and, as it is issued, future guidance will be 
available through OCR’s website. 21

Is there any difference in the Section 504 rights of students with disabilities if a 
charter school is a virtual or online school?

7.

No. There is no difference in the Section 504 rights of charter school students with disabilities 
who seek to enroll in and who are enrolled in a charter school that is a virtual school as 
compared to those who seek to enroll in and are enrolled in a charter school that is a brick-and- 
mortar school.22

Because virtual schools rely heavily on technology, e.g., infonnation conveyed by means of the 
school’s website and the internet, to provide aid, benefits, services, or opportunities to students, 
they must, among other things, ensure that the teclmology is accessible to students with 
disabilities.^^ This means that the technology must be accessible to students with disabilities 
when their disabilities affect their use of the school’s technology, e.g., students who are blind or 
have visual impairments, students with learning disabilities, and students with physical 
disabilities.

20 For the piuposes of this document, all references to a parent or parents of a person with a disability include a 
guardian or guardians.

OCR’s website is www.ed.gov/ocr. See Q&A 30 for more information.

See also OSERS, Dear Colleague Letter Regarding Education of Children with Disabilities Attending Public 
Virtual Schools (Aug. 5, 2016) (addressing the requirement for SEAs and LEAs to ensure the provision of FAPE 
under the IDEA of students with disabilities attending public virtual schools), 
www.ed.gov/policv/speced/guid/idea/memosdcltrs/dcl-virtual-schools-08-05-2Q16.pdf

34 C.F.R. §§ 104.4(b)(l)(i)-(v), (vii), 104.33(a)-(b). For information about the requirements of Title II, Section 
504, and the IDEA regarding effective communication, see OCR, OSERS and DOJ, Dear Colleague Letter: 
Effective Communication (Nov. 12, 2014), www.ed.gov/ocr/letters/colleague-effective-communication-2Q1411.pdf, 
and OCR, OSERS and DOJ, Frequently Asked Questions on Effective Communication for Students with Hearing, 
Vision, or Speech Disabilities in Public Elementary and Secondary School (Nov. 12,2014), 
www.ed.gov/ocr/docs/dcl-faas-effective-coimminication-2Q1411.pdf For infonnation about the requirements of 
Section 504 and Title II in connection with emerging technologies, see OCR, Dear Colleague Letter (May 26, 
2011), www.ed. gov/ocr/letters/colleague-2011 OS-ese.pdf. and OCR, Frequently Asked Questions about theJurte 29, 
2010, Dear Colleague Letter (May 26, 2011), www.ed.gov/ocr/docs/dcl-ebook-fag-201105.pdf

21

22

23

http://www.ed.gov/ocr
http://www.ed.gov/policv/speced/guid/idea/memosdcltrs/dcl-virtual-schools-08-05-2Q16.pdf
http://www.ed.gov/ocr/letters/colleague-effective-communication-2Q1411.pdf
http://www.ed.gov/ocr/docs/dcl-faas-effective-coimminication-2Q1411.pdf
http://www.ed.gov/ocr/docs/dcl-ebook-fag-201105.pdf
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Which charter school students are protected by Section 504?

Section 504 protects all qualified students with disabilities in charter schools. Under Section 504, 
a student with a disability is a person who; (1) has a physical or mental impairment that 
substantially limits a major life activity; (2) has a record of such an impairment; or (3) is 
regarded as having such an impairment.

In addition to meeting one or more of the three prongs described above, a student must also be 
qualified in order to be protected under Section 504.^^ For students with disabilities at the public 
elementary and secondary school level, being qualified under Section 504 is based primarily on 
whether these students are a certain age. Specifically, a student is qualified if the student is of an 
age at which: (i) students without disabilities are provided elementary and secondary educational 
services; or (ii) it is mandatory imder State law to provide elementary and secondary educational 
services to students with disabilities.^® A student is also qualified if he or she is a student with a 
disability to whom a State is required to provide a free appropriate public education (FAPE) 
under the IDEA.

8.

24

27

How do the requirements of Section 504 apply in situations in which multiple 
recipients and/or non-recipient entities are involved in activities such as developing, 
authorizing or approving, operating, or managing charter schools, or educating and 
serving charter school students with disabilities?

The overriding requirement is that, as a condition of receiving Federal financial assistance, every 
recipient, including both a charter school LEA and traditional LEA, is responsible for 
compliance with Section 504 in all its operations.^* This requirement includes the key operations 
in the charter school context addressed in this document, e.g., recruitment and admission, 
treatment of students in academic and nonacademic and extracurricular activities, and providing 
FAPE and accessible programs and facilities.

State charter school laws vary with respect to the different types of entities that are required to, 
or permitted to, perform different fimctions related to charter schools. For example, certain 
entities might be authorizers, responsible for authorizing and approving charter schools, while 
other entities might be involved in developing, operating, or managing charter schools, or 
educating, serving, and carrying out FAPE requirements for charter school students with

9.

24 29 U.S.C. § 705(9)(B), (20)(B) (as amendedby the Americans with Disabilities Act Amendments Act of2008); 
34 C.F.R. § 104.3(j). For additional information on the broadened meaning of disability after the effective date of 
the 2008 Amendments Act, see OCR, Dear Colleague Letter: ADA Amendments Act of2008 and Students with 
Disabilities Attending Public Elementary and Secondary Schools (Jan. 19, 2012), www.ed.gov/ocr/letters/colleaeaie- 
201109.html, and OCR, Questions and Answers on the ADA Amendments Act of2008for Students with Disabilities 
Attending Public Elementary and Secondaiy Schools (Jan. 19, 2012), www.ed.gov/ocr/docs/del-504faq-2011Q9.pdf.

34 C.F.R. §§ 104.4(a), 104.3(0(2).

34 C.F.R. § 104.3(0(2).

34 C.F.R. § 104.3(0(2)(iii).
34C.F.R. §§ 104.2, 104.3(k)(l)-(4),104.4(a), (b)(l)(i)-(v), (vii), (4).

25

26

27

28

http://www.ed.gov/ocr/letters/colleaeaie-201109.html
http://www.ed.gov/ocr/letters/colleaeaie-201109.html
http://www.ed.gov/ocr/docs/del-504faq-2011Q9.pdf
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disabilities. In many instances, the entities identified by State charter school laws to perform 
certain functions are recipients of ED financial assistance, e.g., SEAs, traditional LEAs, or 
charter school LEAs. In some instances recipients contract with, or make other arrangements 
with, other entities in carrying out the recipient’s non-discrimination responsibilities.^® This 
document does not specifically discuss the Section 504 obligations of each type of recipient with 
respect to each type of potential function under State charter school law. Instead, below are some 
examples that outline Section 504 responsibilities in a recipient that commonly arise in this 
context.

• If a charter school authorizer is a recipient (e.g., an SEA or a traditional LEA), it is 
subject to the requirements of Section 504 in all of its operations, including carrying out 
activities to authorize charter schools.^® Accordingly, a charter school authorizer, for 
example, in authorizing the charter or contract that enables a charter school to exist under 
State law, cannot include in the charter or contract, a provision that would require, 
authorize, or permit actions by the charter school that would constitute discrimination 
against prospective or cuirent charter school students with disabilities or their parents.

• Separately, Section 504 prohibits recipients, such as a charter school LEA, from 
contracting, or making some other arrangement, with any entity, including a charter 
school authorizer or charter management organization (CMO), that would result in 
violations of Section 504 with respect to prospective or current charter school students 
with disabilities or their parents.^^ (See Q&A 10 for a discussion of the responsibility of a 
recipient when it contracts, or malces other arrangements, with a non-recipient.)

• If a management organization that manages the day-to-day operations of a charter school, 
for example, a nonprofit CMO, is a recipient, it is subject to the requirements of Section 
504 in all of its operations.(See Q&A 10 for a discussion of the responsibility of a 
recipient when it contracts, or makes other arrangements, with a non-recipient.)

31

29“ 34 C.F.R. § 104.3(k)(l)-(4).

State charter school laws provide authority for a public entity or entities, such as an SEA, LEA, or other type of 
public entity identified in the State law, to authorize or approve a charter school in that State. Under ED’s Charter 
Schools Program, these entities are refeired to as authorized public chartering agencies. 20 U.S.C. § 7221i(4). For 
the purposes of this document, for ease in reading, entities that authorize or approve charter schools are referred to 
as charter school authorizers. Charter school authorizers do not manage the day-to-day operations of the charter 
schools they authorize or approve.

34 C.F.R. § 104.4(a)-(b).

30

32 Id.
33 34 C.F.R. § 104.3(k)(l)-(4).
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If a recipient contracts with, or otherwise arranges for, a non-recipient entity to 
carry out all or some of the recipient’s obligations in the operation of a charter 
school, is the recipient still responsible for Section 504 compliance?

Yes. Although Section 504 does not prohibit a recipient from contracting with, or otherwise 
arranging for, a non-recipient entity to carry out all or some of the recipient’s responsibilities in 
the operation of a charter school, the contractual relationship or other arrangement with a non­
recipient does not affect the recipient’s obligations to ensure nondiscrimination for charter school 
students with disabilities. The ultimate Section 504 legal responsibility for the recipient’s charter 
school students remains with the recipient.

The recipient is prohibited from taking an action, or failing to take an action, indirectly by 
contractual or other arrangement that would constitute disability discrimination if the recipient 
directly engaged in the same action or failure to act.^'' This means that the recipient must ensure 
that any non-recipient entity with which it contracts or otherwise has an arrangement complies 
with Section 504 in carrying out responsibilities under the recipient’s program. Thus, if the 
non-recipient’s action or failure to take action constitutes disability discrimination against charter 
school students, the recipient is responsible for redressing the discrimination. This responsibility 
would include remedial action appropriate to the individual circumstances, such as stopping the 
discrimination, preventing its recurrence, remedying its effects, and, where necessary to ensure 
nondiscrimination, revising or ending the contractual relationship or other arrangement.

For example. Section 504 does not prohibit a recipient charter LEA or traditional LEA from 
contracting with a non-recipient for-profit educational management organization (EMO); 
however, when doing so, the recipient’s Section 504 compliance responsibilities remain with the 
recipient.

Similarly, a recipient charter school LEA may contract with a private agency to provide physical 
therapy services for students with disabilities as part of the charter LEA’s provision of FAPE. If 
the contractor fails to provide the services or provides the services in a manner that does not 
comport with the student’s needs (as determined by a group of knowledgeable persons as 
reflected in the student’s Section 504 plan), the recipient charter school LEA remains responsible 
under Section 504 for ensuring that its students receive such services, regardless of what State 
law remedies the recipient charter school LEA and the students might have against the private 
contractor. (See Q&As 19-22 and 24-25 for information about FAPE.)

A recipient’s compliance responsibilities for its non-recipient contractors or other entities with 
which it has arrangements also apply in contexts other than FAPE, such as nonacademic services 
and extracurricular activities. For example, where a recipient charter school LEA contracts with 
an aftercare provider to provide after school day care services for all students, the recipient

10.

36

34 34C.F.R.§ 104.4(b)(1).
35 Id.
36 34C.F.R. § 104.6(a)(l)-(3).
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would remain responsible under Section 504 for ensuring that its students with disabilities who 
participate in the aftercare program receive those services in the most integrated setting 
appropriate to their needs and could not use an aftercare provider who could not meet that 
requirement. 37

How do the requirements of Section 504 apply to SEA policies, practices, and 
procedures that address other recipients and/or non-recipient entities involved in 
activities such as developing, authorizing or approving, operating, or managing 
charter schools, or providing services to charter school students with disabilities?

Each SEA, as a recipient, is responsible for ensuring that its policies, practices, and procedures 
governing charter schools do not directly cause, or indirectly result in, discrimination on the 
basis of disability by LEAs, their charter schools, or other entities.^* A variety of recipients and 
non-recipients might be involved in developing, authorizing or approving, operating, or 
managing charter schools, or providing services to charter school students with disabilities in a 
particular State. As such, an SEA must ensure that its policies, practices, and procedures that 
address the responsibilities of recipients and non-recipients comply with Section 504 
requirements with respect to charter school students with disabilities.

11.

39

Nondlsfriminatiou Required in All Recruitment and Other Activities Related to Admission
and Enrollment: Recruitment. Application. Applicant Pool Assembly. Admission.
Enrollment and Disenrollment Activities

How does Section 504 apply to recruitment of students to charter schools?

Section 504 prohibits public charter schools and other recipients from discriminating, on the 
basis of disability, against persons with disabilities in recraiting prospective students.This 
prohibition applies to the content of recruitment materials and to all recruitment activities, 
including foimal presentations to, and infoimal conversations with, parents of prospective 
students. Additionally, all recipients must ensure that recruitment materials include a notice that 
the recipient does not discriminate on the basis of disability in violation of Section 504 in, among 
other things, the admission and fteatment of students.'*' (See Q&A 27 for a further discussion 
about notice.)

12.

37 34 C.F.R. § 104.4(b)(2); see also id. § 104.37. 
34 C.F.R. § 104.4(a), (b)(l)(i)-(v), (vii), (4).38

39 Id.
40 Id.

34 C.F.R. § 104.8(a)-(b).
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What are some examples of recruitment information that would or would not 
comply with Section 504?

Recruitment information of any type must not indicate or signal that a charter school refuses 
admission generally to any applicant with a disability, or applicants with a particular type of 
disability, or that it otherwise discriminates against persons with disabilities.'*^ Statements 
indicating discrimination in recruitment would include those:

• Based directly on disability (e.g., “students with an intellectual disability will not be 
accepted”);

• Based indirectly on disability (e.g., “all students are required to be present at school at 
least 170 of the 180 school days per year without exception” would indicate 
discrimination under Section 504 against prospective students with a disability that 
causes them to miss more than ten school days per year);

• Based on noncompliance with an obligation that is required of the recipient under Section 
504 (e.g., “students with a current or previous lEP or Section 504 plan will not be 
admitted” or “students who require a sign language interpreter will not be admitted”).

Where a charter school is chartered to serve students with a specific disability, e.g., autism, it is 
permitted to include that information in its recruitment information, with related information 
such as the school has had success in the past with students with the disability served by the 
school or that it has teachers trained to work with such students.'*'* These statements are permitted 
so long as they cannot be reasonably understood to discourage students with other types of 
disabilities from applying, e.g., a school chartered to serve students with autism is prohibited 
from discouraging applications from students with autism who are deaf.

13.

43

42 34 C.F.R. § 104.4(a), (b)(l)(i)-(v). (vii), (4); see 28 C.F.R. § 35.130(a), (b)(l)(i)-(v), (vii), (3), (8). This 
prohibition applies to information provided on a website, at recruitment meetings, or in response to student or 
parental inquiries.
43 Id.
44 34 C.F.R. § 104.4(b)(l)(iv); see also id. § 104.34.
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What are recruitment and application practices that comply with Section 504?

In addition to ensuring that the content of recruitment information is nondiscriminatory, 
recipients must ensure that charter school recruitment activities and application procedures are 
available on an equal basis to persons with a disability, including prospective students and their 
parents, so that persons with a disability have an equal opportunity to participate and apply.For 
example, recruitment activities must utilize meeting sites that are accessible to persons with 
mobility impairments and recipients must provide, upon reasonable advance request, auxiliary 
aids and seiwices, such as sign language interpreters for persons who are deaf, to enable persons 
with disabilities to participate in recruitment meetings.

In the application process, recipients must take appropriate steps to ensure that hard-copy 
applications are accessible to and usable by applicants with disabilities, for example, by offering 
a large print application for persons with low vision and ensuring that web-based application 
materials can be accessed by persons who use screen reader technology so that, for example, 
persons who are blind or have low vision can access and use them.'^^ This requirement means 
that if persons without disabilities have the opportunity to fill out an application online, persons 
with disabilities who use screen reader software also need to have the opportunity to fill out the 
application online with their screen reader software. (OCR also enforces Title VI of the Civil 
Rights Act of 1964 and ED’s Title VI regulations, which require, among other things, that 
recipients operating public elementary and secondary schools, including charter schools, provide 
the language assistance necessary to ensure meaningful communication with limited English 
proficient (LEP) parents (such as translations and inteipretation) and communicate information 
provided to other parents to LEP parents in a language they can understand."^®)

14.

46

45 34 C.F.R. § 104.4(b)(l)(i)-(iv), (vii).

See requirements pertaining to accessibility of programs and facilities in Q&A 26. See also footnote 23. Also, 
with respect to the provision of auxiliary aids and services for recruitment meetings, the meeting notice must specify 
that auxiliary aids are available upon reasonable advance request and provide infonnation about how to make such a 
request. 34 C.F.R. § 104.22(f).

28 C.F.R. § 35.160. See footnote 23.

For more information, see OCR and DOJ, Dear Colleague Letter: English Learner Students and Limited English 
Proficient Parents (Jan. 7, 2015), www.ed.gov/ocr/letters/colleague-el-201501.pdf.

46

47

48

http://www.ed.gov/ocr/letters/colleague-el-201501.pdf
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How does Section 504 apply to admissions and enrollment-related activities, 
including assembling the applicant pool for charter school admissions decisions; 
admitting and enrolling students in, charter schools; and dls-enrolling students from 
charter schools?

Section 504 applies to all of the operations of a recipient, including all of its admissions- and 
enrollment-related activities, such as the assembly of the applicant pool for admission to a 
charter school, the charter school selection and admissions process, and enrollment in charter 
schools.'*® Section 504 also applies to all of a charter school’s disenrollment policies, practices, 
procedures, and criteria, such as expulsions and other involuntary permanent removals of a 
student from a school.^® For ease in reading, three questions and answers that follow address 
related aspects of this issue.

15[A]. How do Section 504’s prohibitions against discrimination on the basis of disability 
apply in connection with admissions and enrollment-related activities in charter 
schools and with dis-enrolUng students from charter schools?

Section 504 prohibits treating qualified individuals with disabilities differently than individuals 
without disabilities on the basis of disability, unless the different treatment is necessary to 
provide the individual with a disability with aids, benefits, or services that are as effective as 
those provided to others.

Section 504, thus, prohibits a charter school from having a policy that explicitly excludes 
students with disabilities (e.g., “persons with autism are not admitted” or “this school is not 
appropriate for students with autism”) or engaging in such a practice (even if no written policy 
exists).

Section 504 also prohibits a charter school from having a policy or practice that, while not 
referencing disabilities, excludes any student because the student needs special education or 
related aids and services in order to ensure FAPE.^^ For example, if a student with a disability

15.

51

49 To the extent that a recipient uses criteria to include or exclude prospective students from the applicant pool, e.g.,
lottery, from which a charter school selects students, the criteria are subject to Section 504.

As stated in footnote 12, enrolled in a charter school refers to the status of a student who has been accepted by a 
charter school and whose parents have provided the paperwork and other documentation necessary for the student to 
attend the charter school.

As discussed in connection with FARE (see Q&As 20 and 25), proposed significant changes in placement are 
subject to FARE requirements pertaining to notice and evaluation. 34 C.F.R. §§ 104.35(a), 104.36. A proposed 
dis-em'ollment of a student with a disability from a charter school is an example of a proposed action that is most 
likely a proposed significant change in placement.

34 C.F.R. § 104.4(b)(l)(i)-(v), (vii); 28 C.F.R. § 35.130(b)(l)(i)-(v), (vii), (8). As discussed in connection with 
requirements related to FARE and reasonable modifications (see Q&As 19-22 and 24-25 regarding FARE and Q&A 
15[C] regarding reasonable modifications), in some situations providing an equal opportunity requires different 
treatment for a student with a disability.

Id. Depending on the facts, e.g., where a student is already in the jurisdiction of the recipient, it is also a violation 
of FARE requirements. 34 C.F.R. §§ 104.33-104.36. See Q&As 19-22 and 24-25 regarding FARE requirements. See 
also Q&A 13 regarding discriminatory statements in recruitment information.
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requires transportation as a related service to receive FAPE under Section 504, it would be 
disability discrimination for a charter school to decline to admit or enroll that student because the 
school does not currently provide transportation as a related service to any current students, or 
because the school does not want to incur the cost of providing transportation.

Section 504 further prohibits a charter school from having a policy or practice that, while not 
referencing disabilities, excludes any student because the student needs reasonable 
accommodation, for example, to participate in the school’s interscholastic athletics program.

There is, however, a critical distinction between a prohibited policy or practice that excludes 
applicants on the basis of disability in connection with admission to, or enrollment in, a charter 
school and a placement decision about a particular student with a disability that complies with 
the FAPE requirements of Section 504. The latter, an individualized placement decision that 
satisfies the Section 504 FAPE requirements, is legally permissible, whereas the former, a policy 
or practice that excludes applicants on the basis of disability, is not.

As described in Q&As 16 and 17, a recipient that is not already responsible for ensuring the 
provision of FAPE to a particular student for the purposes of Section 504 becomes responsible 
for ensuring FAPE when that student enrolls in its charter school.^'' Among other FAPE

S3

53 Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 408-09 (1979) (stating tliat Section 504 regulations require 
recipients to make modifications in tbeir programs to accommodate persons with disabilities unless the requested 
modifications would cause a fundamental alteration in the nahire of the program). Outside of this limitation, courts 
generally have interpreted the obligation to provide reasonable accommodation under Section 504 consistently with 
the obligation to provide reasonable modifications under Title II. See, e.g., Forest City Daly Hous., Inc. v. Town of 
N. Hempstead, 175 F.3d 144, 151 (2d Cir. 1999) (analyzing reasonable accommodations in the same way under the 
ADA and Section 504); Super v. J. D'Amelia & Associates, LLC., No. 3:09CV831 SRU, 2010 WL 3926887, at *3 
(D. Conn. Sept. 30, 2010) (“The relevant portions of the ... ADA ... and Section 504 offer the same guarantee that a 
covered entity ... must provide reasonable accommodations in order to make the entity’s benefits and programs 
accessible to people with disabilities.”). For the purposes of this document, the term reasonable accommodation 
incorporates the obligation to provide reasonable modifications of policies, practices, and procedures unless those 
changes pose a fundamental alteration to the program or pose an undue financial and administrative bmden, and, for 
this reason, the document uses the terms reasonable accommodation and reasonable modification interchangeably. 
The fundamental alteration and undue burden defenses do not apply to an LEA’s obligation to provide FAPE. 34 
C.F.R. § 104.33. See also footnote 65.

34 C.F.R. § 104.33(a). As discussed in Q&As 9-11, some State charter school laws assign or delegate charter 
school functions that affect the Section 504 rights of charter school students with disabilities such that more than one 
recipient (e.g., charter school LEAs, teaditional LEAs, SEAs) may have responsibilities under Section 504, including 
in connection with ensuring FAPE to charter school students.

This can include situations where State law assigns or delegates FAPE responsibility under the IDEA for charter 
school students. For more information about such assignment or delegation, see OSERS, Frequently Asked 
Questions about the Rights of Students with Disabilities in Public Charter Schools under the Individuals with 
Disabilities Education Act (Dec. 28, 2016), www.ed.gov/policv/stieced/guid/idea/memosdcltrs/faq-idea-cbarter- 
school.pdf. In situations where State law assigns or delegates FAPE responsibility to another recipient under the 
IDEA, the recipient where the student is enrolled must take appropriate actions to ensure that the provisions of 
FAPE occurs consistent with that assignment or delegation and consistent with its responsibility under 34 C.F.R.
§ 104.33(a). If OCR were to receive a complaint alleging that an IDEA-eligible student with a disability who 
attended a particular charter school LEA was denied FAPE and that State law assigned FAPE responsibility under 
the IDEA to that student’s traditional LEA of residence, OCR could open complaints against the charter school 
LEA, the traditional LEA of residence, and the SEA to deteimine if there has been a violation of Section 504.
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http://www.ed.gov/policv/stieced/guid/idea/memosdcltrs/faq-idea-cbarter-school.pdf
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requirements, as described in Q&A 21, a group of persons who are knowledgeable about the 
student, the meaning of the evaluation data, and the placement options (sometimes called a 
Section 504 team) is responsible for making placement decisions pursuant to Section 504 FAPE 
requirements.^^ Where appropriate. Section 504 permits a recipient to place a particular student 
with a disability in an educational program other than the charter school regular education 
classes if that placement is needed to provide the student with FAPE.^® The placement decision 
is not made by the charter school’s admissions staff, however, and is not made prior to 
admission. Section 504 prohibits staff responsible for admissions and enrollment from 
substituting their judgment for a decision of the group responsible for placement under Section 
504.

Different treatment also occurs when a school has a policy that is neutral on its face (meaning the 
language of the policy does not differentiate between students based on whether they have a 
disability), but the school administers the policy in a discriminatory manner on the basis of 
disability.

The following hypothetical example about an admissions policy addresses a finding that OCR 
would make if the circumstances set out in the example were present:

OCR receives a complaint from the parent of a charter school applicant with a disability 
alleging that her child was denied admission to a charter school of a traditional LEA on 
the basis of her disability. The complaint alleges that the recipient admitted applicants 
without disabilities to the same grade after the recipient denied the applicant admission.

OCR finds that the charter school has a written policy of admitting only students who 
reside within the attendance boundaries of the LEA and the applicant with a disability 
lived outside the attendance boundaries of the LEA.

If OCR found that all the students admitted to the charter school, including students with 
and without disabilities, lived within the LEA’s attendance boundaries, and that all 
students who lived outside the attendance boundaries were not admitted, OCR would 
likely not find the reason pretextual (and unlawful different treatment on the basis of 
disability). But if OCR found that the charter school did admit students who lived outside 
the LEA’s attendance boundaries during the same application cycle, OCR could find that 
the otherwise neutral policy was applied in a discriminatory way against the applicant 
with a disability on the basis of disability.

Determining whether a school has engaged in discrimination on the basis of disability in the 
administration of a facially-neutral policy will be based on the facts and circumstances

57

55 34C.F.R. § 104.35(c).

34C.F.R. §§ 104.33(b)(3), 104.34(a), 104.35(c).

34 C.F.R. § 104.35(c)(3) (“ensure that the placement decision is made by a group of person, including persons 
knowledgeable about the child, the meaning of the evaluation data, and the placement options. ...”).

56
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sunrounding the particular incident and will take into account direct and, if needed, 
circumstantial evidence. Direct evidence might include remarks, testimony, or admissions by 
school officials revealing discrimination based on disability. Absent direct evidence of different 
treatment on the basis of disability, OCR examines cncumstantial evidence to evaluate whether 
diserimination has occurred. Circumstantial evidence is evidence that allows OCR to infer 
discriminatory intent from the facts of the investigation as a whole, or from the totality of the 
circumstances.

15[B]. How do Section 504’s prohibitions against criteria and methods of administration 
that have discriminatory effects apply in connection with admissions and 
enrollment-related activities in charter schools and with dis-enrolling students 
from charter schools?

Section 504 also prohibits schools from using criteria, policies, praetices, and procedures that are 
neutral in language and are evenhandedly implemented with respect to students with and without 
disabilities, but nonetheless have the effect of discriminating against students on the basis of 
disability or defeating or substantially impairing accomplishment of the objectives of the 
school’s program or activity with respect to persons with disabilities.^* This prohibition applies 
even when schools adopt the criteria, policies, practices, and procedures without the intent to 
discriminate. This prohibition applies to charter school admissions, enrollment, and 
disenrollment criteria, policies, practices, and procedures.

In determining whether this type of criterion, policy, practice, or procedure has the effect of 
discriminating on the basis of disability, OCR will consider:

(1) Does the admission, enrollment, or disenrollment criterion, policy, practice, or procedure 
deny meaningful access to, or otherwise discriminate against, students with disabilities? 
For example, does it have the effect of excluding, defeating or substantially impairing 
accomplishment of the objectives of the program or activity, or otherwise discriminating 
against, qualified persons with disabilities? If there is insufficient evidence of such an 
adverse effect, then OCR would not find a Section 504 violation on this basis.

59

)

58 34 C.F.R. § 104.4(b)(4); see also 28 C.F.R. § 35.130(b)(8).

34 C.F.R. § see Alexander V. C/joate, 469 U.S. 287, 292-94 (1985). a&o 28 C.F.R.
§ 35.130(b)(8), which specifically prohibits public entities from using eligibility criteria that screen or tend to screen 
out an individual with a disability or any class of individuals with disabilities from fully and equally enjoying any 
service, program or activity unless the criteria can be shown to be necessary for the provision of the service, 
program, or activity offered.
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(2) If, however, OCR finds that the criterion, policy, practice, or procedure has a 
discriminatory effect on students with disabilities, OCR will consider whether there is 
sufficient evidence to show that the criterion, policy, practice, or procedure is necessary 
to advance the school’s legitimate, nondiscriminatory educational goal.®° In this context, 
OCR will consider both the importance of the school’s articulated goal and the tightness 
of the fit between that goal and the means the school has adopted to achieve that goal. If 
OCR determines that the criterion, policy, practice, or procedure is not necessary to 
advancement of a legitimate, nondiscriminatory goal, then OCR would find a Section 504 
violation. (If OCR determined that the eriterion, policy, practice, or procedure is a pretext 
for disability discrimination, then OCR would find a violation of Section 504. See the 
discussion of different treatment discrimination in Q&A 15 [A] for more information.)

(3) If there is evidence that the criterion, policy, practice, or procedure is generally necessary 
to advance a legitimate, nondiscriminatory educational goal, then OCR would determine 
if there is a comparably effective alternative available that would advance the recipient’s 
legitimate educational goal with a less discriminatory effect on persons with disabilities. 
If not, then OCR would not find a Section 504 violation. But if there is such an 
alternative, then OCR would find the recipient’s criterion, policy, practice, or procedure 
to be discriminatory in violation of Section 504, and, in that case. Section 504 would 
require the recipient to either use the alternative or eliminate the discriminatory 
practice.

The following hypothetical example about an admissions policy addresses a finding that OCR
would make if the circumstances set out in the example were present:®^

OCR receives a complaint from a charter school applicant with a disability alleging that a 
charter school LEA uses a lottery to select students, and she was excluded from 
participation in the lottery because she had been absent for 21 days in the previous school 
year. The student provided documentation that all her absences were due to her disability, 
brain cancer, for treatment and related recuperation. OCR learns in investigation that the 
charter school has a policy that excludes any student who has had 20 or more absences 
during the previous school year from the applicant pool for its charter school lottery. 
OCR finds that the charter school evenhandedly applied its policies to all students, both

61

60 M.\see5'i Fed. Reg. 10,808, 10,811 (1988) (similar provision in another ED 504 regulation prohibits 
“nonessential policies and practices that are neutral on their face, but deny individuals with handicaps an effective 
opportunity to participate”).

34 C.F.R. § 104.4(b)(4). OCR’s analysis of this provision is consistent with the analysis of the analogous Section 
504 regulatory provision regarding discriminatory effects on the basis of disability in employment. 34 C.F.R.
§ 104.13.

OCR would also use this analysis to evaluate complaints of disability discrimination about charter school 
disenrollment policies, practices, procedures, and criteria, such as an allegation of a discriminatory disenrollment 
policy based on incidents of discipline. Additional important considerations apply in the case of the proposed 
disenrollment of an enrolled charter school student who is determined to be entitled to FARE. See Q&As 19-22 and 
24-25 for a discussion of FAPE.
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those with and without disabilities. But OCR also finds that the policy resulted in the 
exclusion of this applicant, and a number of other applicants with disabilities, from the 
applicant pool because of absences caused by their disabilities.

Based on these facts and circumstances, at the initial step of the analysis OCR would find 
that the attendance criterion has the effect of discriminating against students with 
disabilities. OCR would find that this was discrimination on the basis of disability 
because the effect is a result of the application of the admissions policy to absences that 
are a result of the students’ disabilities, e.g., absences that are required due to treatment 
or recuperation because of the student’s brain cancer. Based on this finding, OCR would 
proceed to the next step of the analysis to determine if the admissions criterion is 
justified. Unless OCR finds that this attendance qualification is a necessary means for 
advancing a legitimate, nondiscriminatory educational goal, the policy is prohibited and a 
violation of Section 504.

Moreover, even if the school demonstrated that the attendance qualification was generally 
necessary for students without disabilities, OCR could still find the school’s policy 
violated Section 504 if OCR could identify a comparably effective alternative policy that 
would achieve the school’s legitimate goal with a less adverse effect on students with 
disabilities. For example, OCR might find that the charter school could still achieve its 
educational goal by modifying its attendance policy to count only those absences that are 
not involuntary or not medically excused.

OCR would apply this same analysis to complaints alleging that other facially neutral, evenly 
applied charter school admissions and enrollment criteria, policies, practices, and procedures 
have the effect of subjecting qualified persons with disabilities to discrimination on the basis of 
disability. For example, OCR would use this analysis for a complaint alleging that a charter 
school’s policy excluding from the selection pool for its admission lottery prospective students 
with a low score on a particular standardized assessment in reading discriminates against 
students with dyslexia.

63
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63 Even if OCR were to find that an admissions policy was necessary and no alternative general policy was 
available, the charter school would need to consider reasonable accommodations to the policy, such as exempting a 
smdent with a disability from the policy, if necessary to avoid discrimination on the basis of disability. See Q&A 
15[C].

This example is limited to illustrating the requirements of 34 C.F.R. § 104.4(b)(4). Allegations of discrimination 
in testing and assessment will generally raise additional Section 504 compliance issues that are beyond the scope of 
this document.
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15[C]. Is there an obligation to make reasonable accommodations in policies, practices, 
or procedures in connection with admissions, enrollment, and disenrollment- 
related activities in charter schools?

Yes. Traditional LEAs and charter school LEAs have an obligation under Section 504 to make 
reasonable modifications to criteria, policies, practices, or procedures of general applicability, 
when the modifications are necessary to avoid discrimination on the basis of disability.®^ The 
obligation to make reasonable accommodation is not limited to the admissions context, but 
generally applies when necessary to avoid discrimination on the basis of disability in the 
program or activity.®® A reasonable modification could include, for example, the waiver of a 
particular admissions criterion, when necessary to avoid disability discrimination against a 
person with a disability or a class of persons with disabilities. 67

65 34 C.F.R. § 104.4(b). This obligation applies under both Section 504 and Title II, but the obhgation is most 
clearly stated in the Title II regulations. These regulations require reasonable modifications in policies, practices, or 
procedures when necessary to avoid disability discrimination unless the traditional LEA or charter LEA can 
demonstrate that making the modifications would fundamentally alter the nature of the service, program, or activity. 
28 C.F.R. § 35.130(b)(7). Courts have interpreted Section 504 regulations similarly. See Choate, 469 U.S. at 300-01 
(stating that Section 504 regulations require recipients to make reasonable modifications in their programs to ensure 
that persons with disabilities have access to the benefits of the program, unless the modifications would cause a 
fundamental alteration in the nature of the program); Southeastern Cmty. Coll, 442 U.S. at 408-09 (stating that 
Section 504 regulations require recipients to make modifications in their programs to accommodate persons with 
disabilities unless the requested modifications would cause a fiindamental alteration in the nature of the program). 
The fiindamental alteration defense, however, does not apply to an LEA’s obligation to provide FATE. 34 C.F.R.
§ 104.33; see, e.g., OCR, Dear Colleague Letter: Equal Access to Extracurricular Athletics for Students with 
Disabilities (Jan. 25, 2013), www.ed.gov/ocr/letters/colleague-201301-504.pdf See also footnote 53.

34 C.F.R.§ 104.4(b); 28 C.F.R.§ 35.130(b)(7).

See, e.g., Crowder v. Kitagawa, 81 F.3d 1480,1484-85 (9th Cir. 1996) (holding that although Hawaii’s quarantine 
requirement applies equally to all persons entering the State with a dog, it discriminates on the basis of disability in 
violation of Title II because its enforcement burdens persons with visual impairments who are uniquely dependent 
upon guide dogs and effectively denies this class of persons with disabilities meaningful access to State services, 
progi'ams and activities that are accessible to others, and that in this case the State had an obligation to comply with 
the Title II requirement, 28 C.F.R. § 35.130(b)(7), to make reasonable modifications to the policy to avoid 
discrimination on the basis of disability).
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http://www.ed.gov/ocr/letters/colleague-201301-504.pdf
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During the charter school application process, is it permissible for school personnel 
to ask whether a prospective charter school student has a disability? Can school 
personnel ask about a disability after a charter school accepts a student for 
admission and upon the student’s enroUment in the school?

Summary. During the application and admission process and before enrollment in the charter 
school, it is generally not permissible under Section 504 to ask a prospective student whether the 
student has a disability.®® The exceptions to this prohibition, as discussed below, apply where the 
charter school is using that information solely to enhance the chances for a student with a 
disability to be admitted or enrolled for required remedial action or permissible voluntary action, 
or where a school is chartered to serve the educational needs of students with a specific disability 
and the school asks prospective students if they have that specific disability.®® Although the same 
standard would apply to a traditional LEA, as described below, the process of applying and being 
admitted to a charter school is generally distinguishable from filling out paperwork necessary to 
enroll in a traditional LEA where em'ollment is based only on residence and age.

Upon enrollment, it is permissible for the charter school to ask a student whether he or she has a 
disability in order to ensure that the school provides FAPE. Such information is protected under 
the Family Educational Rights and Privacy Act (FERPA).

Application process. Prospective students seeking admission to or enrollment in a charter school 
typically must follow a specific application process. Charter school LEAs and charter schools 
that are part of traditional LEAs typically condition admission and enrollment of students on a 
process that involves submission and acceptance of an application filled out by the parents of 
prospective students. Such charter schools might have fewer open slots than applicants, and 
sometimes engage in a pre-admissions process that involves acceptance or rejection of students’ 
applications (e.g., screening of applicants). As noted above (Q&A 15[A], [B], and [C]), 
recipients are prohibited from discriminating on the basis of disability in the application process, 
including through use of criteria that screen out or tend to screen out applicants with 
disabilities.

16.

70

71

68 34 C.F.R. §§ 104.4(b)(l)(ii), (iv), (4). As stated in footnote 12, enrolled in a charter school refers to the status of a 
student who has been accepted by a charter school and whose parents have provided the paperwork and other 
documentation necessary for the student to attend the charter school; among other things, that enrollment generally 
occurs months before the first day of school.

Charter schools can also have attendance area boundaries that affect eligibility for admission, based, for example, on 
location of residence. As long as the attendance boundaries are not based on disability or utilized in a manner that 
results in disability discrimination, the requirements of Section 504 are not implicated.

34 C.F.R. §§ 104.4(b)(l)(ii), (iv), 104.6(a)-(b), 104.33-104.36.

20 U.S.C. 1232g and 34 C.F.R. pt. 99. For IDEA-eligible students, IDEA’S confidentiality of information 
provisions also apply. See generally 20 U.S.C. § 1417(c); 34 C.F.R. §§ 300.610-300.626.

34 C.F.R. § 104.4(b)(l)(i)-(iv), (vii), (4); 28 C.F.R. § 35.130(b)(8).
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Absent an exception as detailed below, in which case a student’s disability is relevant to a charter 
school’s admissions process, there is generally no legitimate reason to ask about or consider a 
student’s disability in the process of initially accepting or rejecting applications or in admitting 
students to a charter school. For this reason, any pre-enrollment inquiry about disability during 
the charter school application and admissions process is generally prohibited as unnecessary 
different treatment on the basis of disability.’^ The exceptions discussed below recognize 
situations in which there is a legitimate reason for asking about disability during the charter 
school application and admissions process, i.e., the inquiry about disability is necessary to 
provide students with disabilities with benefits, services, or opportunities that are as effective as 
those provided to others.

Examples of impermissible pre-emollment inquiries include a direct pre-enrollment inquiry 
about disability (such as a question about disability on an application) or an indirect inquiry 
about the results of a disability (such as a request about other circumstances that result ftom a 
disability or disability-related needs, e.g., whether the student has an lEP, has a 504 plan, needs 
transportation as a related service) or an inquiry that elicits disability-related information (such 
as a request that the student’s current IBP or Section 504 plan be submitted with the application). 
Another example is an informal pre-enrollment inquiry (such as an inquiry about disability or 
lEPs or Section 504 plans by charter school staff in formal interviews or informal conversations 
with prospective students or their parents).

Pre-enrollment inquiry exceptions in the charter school admissions process. Section 504 does 
permit pre-enrollment inquiries in the charter school admissions process where necessary to 
provide students with disabilities benefits, services, and opportunities as effective as those 
provided to others.’"* Such a pre-enrollment inquiry about disability can be necessary to provide 
students with disabilities benefits, services, and opportunities as effective as those provided to 
others when: (1) the recipient is taking remedial action after OCR found that the recipient 
discriminated on the basis of disability; (2) a recipient is taking voluntary action to overcome the 
effects or conditions that resulted in limited participation in the recipient’s program by qualified 
persons with disabilities;’^ or (3) a charter school that is chartered to serve the educational needs

73

72 34 C.F.R. § 104.4(b)(l)(ii), (iv). In addition, asking about disability on a charter school application, except where 
such an inquiry is necessary to provide students with disabilities benefits, services, or opportunities that are as 
effective as those provided to others, could also be a policy or procedure that has the effect of subjecting students 
with disabilities to discrimination on the basis of disability because it could discoinage parents of students with 
disabilities from filing an application. 34 C.F.R. § 104.4(b)(4).

34 C.F.R. § 104.4(b)(l)(ii). See also 34 C.F.R. § 104.42(b)(4), which generally prohibits pre-admission inquiries 
about disability in the context of postsecondary education.

34 C.F.R. § 104.4(b)(l)(iv).

34 C.F.R. § 104.6(a)-(b). See also the Section 504 regulations applicable to admissions in the postsecondary 
education context, which generally prohibit pre-admission inquiries and recognize exceptions for remedial or 
voluntary action pursuant to 34 C.F.R. § 104.6(a) or (b). 34 C.F.R. § 104.42(b)(4) (general prohibition), § 104.42(c) 
(exception to general prohibition).
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of students with a particular disability asks prospective students if they have that specific 
disability. 76

Under circumstances where a school is engaging in required remedial action or in voluntary 
action permitted under Section 504, a school that seeks to increase the percentage of students 
with disabilities admitted can ask applicants whether they have a disability to favor them, such as 
in a weighted lottery.’’ A school must ensure that it does not use this information to discriminate 
against the student in admission to and enrollment in the charter school. This includes 
discrimination against subsets of students with particular types of disabilities. For example, a 
school chartered to provide services to students with autism can inquire about whether an 
applicant has autism, but, unless its inquiry is for the purposes of remedial or voluntary action, as 
described above, it cannot inquire about whether an applicant with autism has other disabilities, 
and if it has information that an applicant with autism has an additional disability, it is prohibited 
from using that information to discriminate on the basis of that disability.

Enrollment in traditional LEAs distinguished. Traditional LEAs typically are responsible for 
educating all students, who, pursuant to State law, are in the LEA’s jurisdiction based on 
residence, and who are eligible for educational services based on age. To the extent that a 
traditional LEA enrolls all such students, enrollment is generally not conditioned upon an 
application and admissions process (assuming that residence and age criteria are met), and, thus, 
the traditional LEA can inquire about disability consistent with its responsibility to provide 
FAPE to enrolled students with disabilities.’* If the traditional LEA includes a charter school 
with an admission process, however, the charter school cannot inquire about disability in 
connection with admission to the school, unless the information is intended to provide the 
student with a disability an aid, benefit or service to ensure equal opportunity, i.e., unless one of 
the exceptions applies.

Prohibition against discrimination in charter school admissions process includes any 
discriminatory use of information about disability. A recipient might legitimately know that a 
student has a disability prior to a prospective student’s selection for admission to and enrollment 
in a charter school. This could occur, for example, because the charter school is a school of a 
traditional LEA and the student currently is enrolled in another school of the LEA and has an 
lEP. In such a case, the recipient must not use information about the student’s disability to 
discriminate against the student in admission to and enrollment in the charter school. Similarly, 
Section 504 would not prohibit a parent from volunteering unsolicited infonnation about a

76 34 C.F.R. § 104.4(b)(l)(iv). In some instances different treatment of students with disabilities can be necessary to 
provide students with disabilities aid, benefits, or services that are as effective as those provided to others. Section 
504 pennits placement of students with disabilities in special purpose schools for students with a particular disability 
if all relevant Section 504 requirements, including Section 504 FAPE requirements, are met. 34 C.F.R. §§ 104.4(b), 
104.33-104.36.

For information on how ED’s Charter Schools Program grantees can implement weighted lotteries, see the 
Elementary and Secondary Education Act, as amended by the Every Student Succeeds Act, 20 U.S.C.
§ 722ib(c)(3)(A).

34 C.F.R. §§ 104.32-i04.36. See Q&As 19-22 and 24-25.
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prospective student’s disability prior to a decision about admission, but Section 504 would 
prohibit the school from using the information about the student’s disability to discriminate 
against the student.

Enrolled students. A recipient is responsible for determining if there are enrolled students with 
disabilities who are entitled to FAPE under Section 504.’® Therefore, after a charter school 
admits and enrolls a student, a charter school can inquire about a student’s disability and request 
relevant records. (See Q&As 19-22 and 24-25, which outline a recipient’s Section 504 FAPE 
obligations.)

Is it permissible for a charter school to counsel a prospective student (or the 
student’s parents) against applying to or enrolling in a charter school because of the 
student’s disability (a practice commonly referred to as counseling out)l Once 
enrolled, is it permissible for a charter school to counsel out a student because the 
student has a disability?

The answer to both questions is no. The practice of counseling out, a practice that is commonly 
xmderstood to mean that a recipient tries to influence a prospective student with a disability not to 
apply to or emoll in a charter school because the prospective student has a disability, constitutes 
unnecessary different treatment of a prospective student on the basis of disability and is 
prohibited discrimination.*® For example. Section 504 prohibits a recipient charter school, like 
any other public school, from counseling a prospective student against applying to or emolling in 
the school because the student has a current IBP or Section 504 plan, or because the recipient 
does not want to incur costs that are necessary to provide FAPE to a prospective student with a 
disability, or because the recipient believes, correctly or incorrectly, that the student has a 
disability.

If a student with a disability is aheady in the jurisdiction of a recipient LEA, the recipient is 
already responsible for FAPE under Section 504; otherwise, upon emollment of a student with a 
disability in a recipient’s charter school, the recipient is responsible for taking actions to ensure 
Section 504 FAPE is provided, including a placement that complies with Section 504.*^ (See 
Q&As 19-22 and 24-25, which outline a recipient’s Section 504 FAPE obligations.)

17.

81

79 34 C.F.R. §§ 104.33(a)-(b), 104.35(a). 
34C.F.R. §104.4(b)(l)(i)-(ii).

34 C.F.R. § 104.4; 104.33.

34 C.F.R. § 104.33(a).82
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A decision about placement of a particular student with a disability, consistent with Section 504 
FAPE requirements, is distinguishable from the prohibited practice of counseling out on the basis 
of disability. That is, even though a placement decision can, in some instances, result in the 
provision of services to a particular student with a disability at a setting (location) other than the 
charter school, placement through the Section 504 process ensures that the recipient maintains 
responsibility for the student’s education, including provision of services needed to ensure FAPE 
and access to procedural safeguards.*^ Counseling out, on the other hand, is intended to exclude 
a prospective student because of the student’s disability.

Similarly, the practice of counseling out enrolled students with disabilities because of their 
disabilities by encouraging them to voluntarily transfer from the charter school is also prohibited 
discrimination.*'* As indicated above, charter schools must make decisions about the placement 
of a particular student with a disability consistent with the FAPE requirements.*^ If the school 
believes a currently enrolled student needs additional evaluations or services in order to receive 
FAPE, the school must follow Section 504 evaluation and placement procedures. Although an 
appropriate placement decision can, in some instances, result in the provision of services to the 
student with a disability in a setting other than the charter school setting, that placement decision 
must be made in compliance with Section 504 FAPE requirements, including procedural 
safeguards.*^ Counseling out, in such a situation, is recipient action that is prohibited because it 
is designed to m'ge, intimidate, or coerce the student on the basis of disability to withdraw or 
transfer from the school, perhaps to the school of another recipient. The result could be that a 
recipient disenrolls a student without taking further responsibility for the provision of FAPE, 
including those FAPE requirements applicable to disenrollment. 87

83 34 C.F.R. §§ 104.33-104.36.

34 C.F.R. §§ 104.4(b)(l)(i)-(ii), 104.33-104.36.

34 C.F.R. §§ 104.33-104.36.

See, e.g., Q&As 21 and 22 for information about placement determinations and procedural safeguards. For 
example, where a charter school proposes to change the placement of a student with a disability to a setting other 
than the charter school setting for the entire school day, this would be a proposed significant change in placement 
subject to FAPE requirements pertaining to evaluation and notice.

A proposed disenrollment of a student with a disability would in most instances be a proposed significant change 
in placement for the purposes of FAPE protections. See Q&As 20 and 25. Also, a charter school’s disenrollment 
procedures must be in compliance with Section 504 prohibitions against different ti'eatment and discriminatory 
effects and in compliance with Section 504 requirements pertaining to providing reasonable modifications to 
criteria, policies, practices or procedures. See Q&A 15[A], [B], and [C].
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Section 504 Nondiscrimination Requirements for Students: Rights to FAPE and
Nonacademic and Extracurricular Services and Activities

What are the Section S04 rights to nondiscrimination applicable to enrolled charter 
school students?

Charter school students with disabilities must not be excluded from participation in, be denied 
access to or limited in, or otherwise subjected to discrimination on the basis of disability in a 
charter school’s provision of aid, benefits, services, or opportunities.^* Charter school students 
with disabilities have a right to equal treatment regardless of their disability and to aid, benefits, 
services, or opportunities equal to, and as effective as, those the charter school provides to 
students without disabilities.

Section 504 permits recipients to provide charter school students with disabilities different or 
separate aid, benefits, or services only when that action is necessary to provide aid, benefits, or 
services that are as effective as those the charter school provides to others.®® For aid, benefits, or 
services to be equally effective, charter school students with disabilities must be afforded an 
equal opportunity to obtain the same result, to gain the same benefit, or to reach the same level of 
achievement in the most integrated setting appropriate to a particular student’s needs.®* A key 
component of nondiscrimination in public elementary and secondary education is that students 
with disabilities, including charter school students with disabilities, are entitled to FAPE 
regardless of the nature or severity of the student’s disability.

In addition, a recipient, including a charter school LEA, must ensure that any agency or 
organization to which it provides significant assistance, including private entities, does not 
discriminate on the basis of disability against students in the recipient’s program or activity.
Also, recipients are prohibited from, directly or through contractual or other arrangements.

18.
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34 C.F.R. § 104.4(a), (b)(l)(i)-(iv), (vii).

34C.F.R. § 104.4(b)(l)(ii)-(iii).
34 C.F.R. § 104.4(b)(l)(iv). As discussed in connection with requirements related to FAPE and reasonable 

modifications, in some situations, Section 504 requires different aid, benefits, or services for students with 
disabilities to ensure equal opportunity.

34 C.F.R. § 104.4(b)(2). This provision does not requite that the aid, benefits, or services provide the identical 
result or level of achievement for students with disabilities and students without disabilities. Id. .

34C.F.R. § 104.33.

34 C.F.R. § 104.4(b)(l)(v). This provision prohibits a recipient iiomproviding significant assistance to another 
entity that subjects students in the recipient’s program to disability discrimination. For example, a recipient might 
provide significant assistance to a non-profit community organization that offers an after-school program for 
smdents at the school. Among the criteria to be considered in each case in determining whether a recipient’s support 
of another entity constitutes significant assistance are the substantiality of the relationship between the other entity, 
including financial support by the recipient, and whether the other entity’s activities relate so closely to the 
recipient’s program or activity that they fairly should be considered activities of the recipient itself 34 C.F.R. pt. 
104, App. A, •[ 6. For additional information about significant assistance in the context of Title DC, see OCR, Dear 
Colleague Letter: Voluntaiy Youth Service Organizations (Dec. 15, 2015), www.ed.eov/ocr/letters/colleague- 
201512-voluntarv-vouth-service-organizations.pdf
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http://www.ed.eov/ocr/letters/colleague-201512-voluntarv-vouth-service-organizations.pdf
http://www.ed.eov/ocr/letters/colleague-201512-voluntarv-vouth-service-organizations.pdf
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utilizing criteria, policies, practices, procedures, or other methods of administration that have the 
effect of discriminating against qualified students with disabilities on the basis of disability, or 
that have the purpose or effect of defeating or impairing accomplishment of the objectives of the 
recipient’s program or activity with respect to students with disabilities.94

Does a charter school student with a disability have the same right to FAPE under 
Section 504 as a student with a disability enrolled in a traditional public school?

Yes. The right of a charter school student with a disability to FAPE under Section 504, whether 
the charter school is a charter school LEA or within a teaditional LEA, is the same as the right of 
a student with a disability enrolled in a traditional public elementary or secondary school in a 
traditional LEA. A recipient with a public elementary or secondary charter school has the same 
responsibility under Section 504 that a recipient with a traditional public elementary or 
secondary school has to ensure that students with disabilities in its jurisdiction who are eligible 
to receive FAPE are provided FAPE.

For the purposes of Section 504 FAPE,_/ree means that the recipient must provide educational 
and related services to a charter school student with a disability without cost to that student or 
that student’s parents, except for those fees that are imposed on students without disabilities or 
their parents. An example of the exception would be a charge assessed on all students for 
admission to a museum as part of a class field trip.

For the purposes of Section 504 FAPE, an appropriate public education consists of two 
elements.®’ The first is that the recipient must provide a charter school student with a disability 
regular or special education and related aids and seivices that are designed to meet the student’s 
individual educational needs as adequately as the needs of students without disabilities are met. 
A recipient’s implementation of an lEP developed in accordance with the IDEA is one means of 
meeting the Section 504 FAPE standard for IDEA-eligible students.

19.
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94 34 C.F.R. § 104.4(b)(4).

Under Section 504 the recipient that operates the program of public elementary or secondary education is 
responsible for ensuring that these requirements are fulfilled. 34 C.F.R. § 104.33(a). As explained in the text, in 
Q&As 9-11, Section 504 does not bar the implementation of State laws or policies or recipient delegations or other 
aiTangements by which entities other than the recipient provide services necessary to provide FAPE to charter 
school students. Services provided by other entities might include, for example, required evaluations for charter 
school students with disabilities or the provision of certain related services to charter school students.

34 C.F.R. § 104.33(c)(1). Where a school charges students without disabilities a fee, for example, for a field trip, 
it is prohibited from charging students with disabilities more for the same service or benefit, including for services 
related to the student’s disability, e.g., accessible transportation for field trip. 34 C.F.R. § 104.4(b)(l)(ii).

34 C.F.R. § 104.33(b) (incorporating §§ 104.34-104.36).

34 C.F.R. § 104.33(b)(1).

34 C.F.R. § 104.33(b)(2).
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The second is that the recipient must provide a charter school student the rights, outlined in 
Q&As 20-22 and 24-25, to evaluation and placement, educational setting, and procedural 
safeguards.

This document addresses only the right to TAPE provided by, and TAPE requirements imposed 
by. Section 504. While OCR enforces the Section 504 rights of students -with disabilities who are 
IDEA-eligible, this document does not address IDEA FAPE rights of children with disabilities, 
or requirements pertaining to IDEA FAPE, imposed by the IDEA. For information about IDEA 
FAPE rights and requirements in the context of charter schools, see OSERS’ Frequently Asked 
Questions about the Rights of Students with Disabilities in Public Charter Schools under the 
Individuals with Disabilities Education Act, issued concurrently with this document.

100

101

What is the right of a charter school student with a disability with respect to 
evaluations related to FAPE under Section 504?

The right of a charter school student with a disability with respect to evaluations required in 
connection with Section 504 FAPE is the same as any other public elementary or secondary 
school student with a disability.

Under Section 504, if a charter school student needs, or the recipient believes the student needs, 
special education or related aids or services because of a disability, the recipient must conduct an 
evaluation prior to an initial placement of the student in regular or special education and prior to 
any subsequent significant change of placement.

For example, even though a charter school student receives reading instruction that has been 
effective for his or her age and grade peers, that student is experiencing difficulties in learning to 
read. Where school personnel have reason to suspect that these difficulties are the result of a 
disability and that special education or related services might be required to enable the student to 
leam to read and to otherwise access the charter’s sehooTs edueation program, the recipient must 
ensure that the student is evaluated pursuant to the requirements of Section 504.

20.

102

103

100 34 C.F.R. § 104.33(b) (incorporating §§ 104.34-104.36).
www.ed.gQv/policv/sneced/griid/idea/memosdcltrs/faa-idea-cbarter-school.pdf.
34 C.F.R. § 104.35(a). See OCR, Dear Colleague Letter: Charter Schools (May 14, 2014) 

www.ed.gOv/ocr/letters/colleague-201405-charter.Ddf. Charter school students with disabilities have the same rights 
students with disabilities in other public elementary and secondary schools, and the May 14, 2014 letter stated 

that in addressing discipline (such as suspensions or expulsions) of students with disabilities, charter schools must 
comply with applicable legal requirements governing discipline for misconduct caused by, or related to, the child’s 
disability (citing § 34 C.F.R. § 104.35(a) and, generally, 34 C.F.R. §§ 104.4, 104.32-104.36). As explained in the 
May 14, 2014 letter, the Section 504 nondiscrimination requirements apply to all school discipline of students with 
disabilities and are not limited to exclusionary discipline, citing, generally, 34 C.F.R. § 104.4.

34 C.F.R. § 104.35(a).
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http://www.ed.gQv/policv/sneced/griid/idea/memosdcltrs/faa-idea-cbarter-school.pdf
http://www.ed.gOv/ocr/letters/colleague-201405-charter.Ddf
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Recipient charter school LEAs and traditional LEAs must establish standards and procedures for 
initial evaluations and periodic reevaluations of all students, including charter school students, 
who because of disability, need or are believed to need special education and/or related aids and 
services. “ These procedures must incorporate the requirements applicable to evaluations, 
including requirements applicable to tests and other evaluation materials used in such 
evaluations.

Although a parent does not have an absolute right to a Section 504 evaluation upon request, a 
recipient must ensure the evaluation of a charter school student if it has reason to believe the 
student is in need of special education or related services because of disability.A recipient 
cannot ignore a parent’s request for evaluation; it must respond in a timely manner. If the
recipient does not agree to evaluate a charter school student pursuant to a parent request because 
the recipient does not believe that the student needs special education or related aids and services 
because of a disability, the recipient must inform the parent of his or her right to challenge the 
decision not to evaluate, including the right to procedural safeguards.(See Q&A 22 on 
procedural safeguards.) A recipient violates Section 504 when it knows or has reason to suspect 
that a student has a disability, and needs special education or related services, but the recipient 
fails to initiate the evaluation process or unreasonably delays conducting an evaluation.

In most instances, a charter school’s proposal to disenroll an enrolled student with a disability 
constitutes a significant change in placement and triggers the recipient’s duty to conduct a 
reevaluation; the recipient must comply with Section 504 FAPE requirements regarding 
placement and procedural protections. (See Q&As 21-22.) In situations where the 
disenrollment is based on a charter school’s closure, additional factors would be relevant in 
determining whether there is a significant change in placement. For example, if a charter school 
LEA closes and no longer exists, the student would have to transfer to a new LEA and the new 
LEA could elect to provide the same special education and related services in a similar program 
as was provided by the previous LEA.

104

105

109

104 34 C.F.R. § 104.35(a)-(b). Section 504 requires procedures for evaluations and placement and for periodic 
reevaluations, and it provides that a reevaluation procedure that is consistent with the requirements of the IDEA is 
one means of meeting this requirement. 34 C.F.R. § 104.35(d).

34 C.F.R. § 104.35(a)-(b). For more information about the requirements of Section 504 regarding evaluations, see 
OCR, Protecting Students with Disabilities: Frequently Asked Questions About Section 504 and the Education of 
Children with Disabilities (last modified Oct. 16, 2015), www.ed.gov/ocr/5Q4faa.html.

34 C.F.R. §§ 104.35(a)-(b), 104.36.

105

106

107 Id.
108 Id.
109 Id.
no 34 C.F.R. §§ 104.35(a)-(d), 104.36.

http://www.ed.gov/ocr/5Q4faa.html
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21. What are the rights of a charter school student with a disability with respect to 
educational setting and placement related to FAPE under Section 504?

The same rights apply to charter school students with disabilities that apply to other public 
elementary or secondary school students with disabilities pertaining to educational setting and 
placement under Section 504.

Under Section 504 FAPE, students with disabilities, including charter school students, have the 
right to be educated with students without disabilities to the maximum extent appropriate to the 
needs of the student with a disability. “' A charter school student with a disability is entitled, 
under Section 504 FAPE, to be placed in the charter school regular educational environment 
operated by the recipient unless the recipient demonstrates that education of that student cannot 
be achieved satisfactorily, even with the use of supplementary aids and services, in the charter 
school’s regular educational environment.

For example, a student with a disability might exhibit behavior caused by or related to the 
student’s disability, and the group of knowledgeable persons responsible for this student’s 
placement would first consider if there are supplementary aids and services that would address 
the student’s educational needs, including the student’s disruptive behavior so that the behavior 
would not impede the student’s own education and would not significantly impair the education 
of the other students in the regular education environment.' Only if the group determined that 
there were no appropriate supplementary aids and services to address the student’s needs, 
including the student’s behavioral needs, in the regular educational environment, could they 
determine that placement in the regular classroom was not appropriate to the needs of the student 
with a disability; and if so, a regular education placement would not be required by Section 504 
in this instance.

Educational placement deeisions are individualized decisions about what educational and related 
aids and services will provide FAPE to a particular student with a disability for the pxuposes of 
Section 504. Recipients must ensure that procedures are in place so that placement decisions for 
students with disabilities are informed by the evaluation data, and that interpretations of the 
evaluation data draw upon information from a variety of sources, including aptitude and 
achievement tests, teacher recommendations, physical condition, social or cultural background, 
and adaptive behavior. Under Section 504, educational placement decisions must be made by 
a group of persons knowledgeable about the student, the meaning of the evaluation data, and the

m

114

111 34 C.F.R. § 104.34(a).
112 Id.
113 34 C.F.R. pt. 104, App. A, f 24.
114 Id.
115 34 C.F.R. § 104.35(c).
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placement options. For example, it would be a violation of Section 504 for a charter school 
administrator to make an initial educational placement decision, or to make a unilateral change 
of placement.

When charter schools, like any other public school, make an educational placement decision 
about a student with a disability, the decision must be made in compliance with the Section 504 
FAPE requirements."^ Section 504 requires schools to consider, and select, services and 
placement options that are effective for eligible students, rather than limiting options to free or 
low cost services."® Those services can be as varied and as comprehensive as are necessary to 
meet a student’s need.

117

120

For the vast majority of students with disabilities, their educational needs can be met in a regular 
educational environment with additional educational supports and services. Where the group 
responsible for placement for a charter school student with a disability has determined that the 
student’s educational needs can be met in a regular educational enviromnent with additional 
educational supports and services, a charter school that operates a regular educational 
environment is responsible for meeting the student’s educational needs by providing or 
contracting for the provision of needed special education and related aids and services (e.g., 
specialized math instruction, physical therapy, speech and language therapy, or occupational 
therapy).

For example, when the group of knowledgeable persons determines that a particular student with 
a disability can be educated at the charter school with regular or special education and related

116 For more information about the requirements of Section 504 regarding placements, see OCR, Protecting Students 
with Disabilities: Frequently Asked Questions About Section 504 and the Education of Children with Disabilities 
(last modified Oct. 16, 2015), www.ed.gov/ocr/504faa.html.

This prohibition does not inelude the situation in which a student with a disability transfers to a charter school in 
a new traditional LEA or charter school LEA, when the student has a current Section 504 plan from the former 
school, and the eharter school, after reviewing the plan, determines that that Section 504 plan provides FAPE and 
adopts the Section 504 plan for the student. In addition, if upon reviewing the plan from the former sehool, the 
charter school determines additional evaluation is necessary or that the plan needs to be revised, there is nothing in 
Seetion 504 that prohibits the charter school from implementing the cuiTent plan while it conducts the evaluation 
and develops the plan. See OCR, Protecting Students with Disabilities: Frequently Asked Questions About Section 
504 and the Education of Children with Disabilities (last modified Oct. 16, 2015), www.ed.gov/ocr/504faq.html. 
The IDEA has requirements related to lEPs for IDEA-eligible students who transfer to a new traditional LEA or 
charter LEA as discussed in OSERS’ Frequently Asked Questions about the Rights of Students with Disabilities in 
Public Charter Schools under the Individuals with Disabilities Education Act (Dec. 28, 2016), 
www.ed.gov/policv/speced/guid/idea/memosdcItrs/faQ-idea-charter-school.pdf Implementation of an lEP in 
compUance with the IDEA is one means for complying with Section 504 requirements pertaining to FAPE. 34 
C.F.R. § 104.33(b)(2).

34 C.F.R. §§ 104.33-104.36.

34 C.F.R. § 104.33. For discussion of a traditional LEA’s or charter school LEA’s obligation to students with 
disabilities outside of the FAPE requirement, see OCR, Dear Colleague Letter: Equal Access to Extracwricular 
Athletics for Students with Disabilities (Jan. 25, 2013), www. ed. gov/ocr/letters/ colleague-201301-504.pdf.

Cf. Cedar Rapids Commimity School District v. Garret F., 526 U.S. 66 (1999) (despite legitimate financial 
concerns, a school district is obligated under the IDEA to pay for any related service, like clean intermittent 
catheterization, in order to ensure equal access for a student with a disability).
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118

119

120

http://www.ed.gov/ocr/504faa.html
http://www.ed.gov/ocr/504faq.html
http://www.ed.gov/policv/speced/guid/idea/memosdcItrs/faQ-idea-charter-school.pdf
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aids and services, and the related aids and services needed to provide FAPE to this student 
include speech therapy as well as other interventions, the charter school is responsible for 
implementing the student’s lEP or Section 504 plan.^^' The charter school may not fail to 
implement the plan with respect to speech therapy simply because the charter school does not 
currently have a speech therapist on staff or on contract or because the charter school does not 
want to incur the cost of hiring or contracting for the services of a speech therapist.

Section 504 permits a recipient to place a charter school student with a disability in a setting 
other than the regular education classroom of the charter school only if the recipient: (1) has 
complied with the applicable Section 504 FAPE procedural protections (including evaluation, 
placement, and procedural safeguards); (2) can demonstrate that education of a particular charter 
school student with a disability in the charter school’s regular educational environment with the 
use of supplementary aids and services cannot be achieved satisfactorily; and (3) can 
demonstrate that the student’s placement in a setting other than the charter school’s regular 
educational environment is in compliance with the requirement that the particular student with a 
disability be educated with students without disabilities to the maximum extent appropriate to the 
needs of the student with a disability. The third requirement applies regardless of the nature of 
the charter school’s student population, i.e., regardless of whether the charter school serves 
primarily students with disabilities or primarily students without disabilities, the recipient must 
engage in the same inquiry to determine whether the school provides the particular student with a 
disability an education where he or she participates with students without disabilities to the 
maximum extent appropriate to the needs of that student.

The Section 504 regulations provide that the recipient remains responsible for ensuring that 
FAPE requirements are met for any student with a disability so placed or referred.The 
requirement that a recipient is responsible for ensuring FAPE does not address the issue of 
ultimate responsibility for payment of FAPE costs in any given situation. A recipient’s 
responsibility for ensuring that FAPE is provided is not determined by what entity ultimately 
pays FAPE costs. (See also Q&As 9-11.)

122

124

121 34 C.F.R. § 104.33.
122 Id.
123 34 C.F.R. §§ 104.33(b)(3), 104.34(a)-(b), and 104.35(c). 

34C.F.R. § 104.34.

34 C.F.R. §§ 104.33(b)(3), 104.34(a)-(b), and 104.35(c).
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What procedural safeguards are applicable to the right to Section 504 FAPE of a 
charter school student with a disability (and the student’s parents)?

Charter school students with disabilities (and their parents) have the same rights to procedural 
safeguards under Section 504 as students with disabilities who are enrolled in a traditional public 
elementary or secondary school (and their parents). Specifically, they are entitled to a system of 
procedural safeguards to have notice about and to challenge the recipient’s actions regarding the 
identification, evaluation, or educational placement of students who, because of disability, need 
or are believed to need special education or related aids and services.

The system of procedural safeguards must also include an opportunity for the parents of the 
person with a disability to examine relevant records, an impartial hearing with opportunity for 
participation by the student’s parents and representation by counsel, and a review procedure. 
Compliance with the procedural safeguards of IDEA is one means for a recipient to meet this 
Section 504 requirement.

22.

126

127

128

What are the rights of a charter school student with a disability regarding 
nonacademic and extracurricular services and activities?

23.

Under Section 504, public school students with disabilities, including charter school students 
with disabilities, are entitled to equal treatment and nondiscrimination in nonacademic and 
extracurricular services and activities. The recipient must provide nonacademic and 
extracurricular services and activities in a manner that affords students with disabilities an equal 
opportunity for participation.'^® Examples of such services and activities include counseling 
services, transportation, health services, recreational activities, special interest groups or clubs 
sponsored by the recipient, and activities related to employment of students.'^" The Section 504 
nondiscrimination requirements also apply to interscholastic, club, or intramural athletics. 131

126 34 C.F.R. § 104.36.
127 Id.
128 Id.
129 34 C.F.R. § 104.37(a)-(c).
130 Id.
131 34 C.F.R. § 104.37(c). For more information about the requirements of Section 504 in athletics at the elementary 
and secondary school level, OCR, Dear Colleague Letter: Equal Access to Extracurricular Athletics for Students 
with Disabilities (Jan. 25, 2013), www.ed.gov/ocr/letters/colleague-201301 -504.pdf.

http://www.ed.gov/ocr/letters/colleague-201301_-504.pdf
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Is a charter school student with a disability entitled to transportation?

The rights of charter school students with disabilities to transportation under Section 504 are the 
same as other public elementary and secondary school students with disabilities. If a recipient is 
providing transportation to other charter school students, a student with a disability is entitled to 
transportation services in a manner that is necessary to provide equal opportunity to the 
student.

Even if a recipient is not providing transportation to other charter school students, a particular 
charter school student with a disability is entitled to transportation if the group responsible for 
the student’s placement determines that transportation is a related service necessary to provide 
FATE, as required by Section 504, to the student.

24.

132

133

Do Section 504 rights affect a recipient’s actions to discipline charter school stndents 
with disabilities?

Yes. With regard to disciplinary actions, including suspension or expulsion, the Section 504 
rights of charter school students with disabilities are the same as other public elementary and 
secondary school students with disabilities. Section 504 prohibits charter schools from 
unnecessarily treating students differently on the basis of disability, including disciplining 
students with disabilities more harshly than students without disabilities for the same type of 
behavior.
extend to disciplinary actions that constitute a significant change in placement, and charter 
schools must comply with applicable legal requirements.'^^ When addressing discipline for 
students with disabilities, it is important that charter schools comply with applicable legal 
requirements governing the discipline of a child for misconduct caused by, or related to, the 
child’s disability.

25.

134 In addition, the Section 504 FAPE rights of charter school students with disabilities

136

132 34 C.F.R. § 104.37(a).

34 C.F.R. § 104.33(b).

34 C.F.R. § 104.4. See OCR, Dear Colleague Letter: Charter Schools (May 14, 
20141.www.ed.gOv/ocr/letter5/colleague-201405-cliarter.pdf (citing, generally, 34 C.F.R. § 104.4).

133

134

13S 34 C.F.R. § 104.35(a). See OCR, Dear Colleague Letter: Charter Schools (May 14,2014) 
www.ed.gov/ocr/letters/colleague-201405-cliarter.pdf (citing 34 C.F.R. § 104.35(a) and, generally, §§ 104.32-
104.36).
136 34 C.F.R. § 104.35(a). See generally 34 C.F.R. §§ 104.4, 104.32-36.

http://www.ed.gOv/ocr/letter5/colleague-201405-cliarter.pdf
http://www.ed.gov/ocr/letters/colleague-201405-cliarter.pdf
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Nondiscrimination Requires Accessibility of Charter School Programs and Facilities

Must charter school programs and facilities be accessible to and usable by persons 
with disabilities?

26.

Yes. Section 504 requires that all recipients malce their programs and facilities accessible. For 
example, schools must ensure that students and other persons with disabilities, including parents, 
are not denied access to programs and services because of inaccessible facilities, including 
academic buildings, walkways, restrooms, athletic facilities, and parking spaces.

Section 504 incorporates specific physical accessibility requirements that apply to facilities 
constructed or altered by, on behalf of, or for the use of a recipient if the construction or 
alteration commenced after June 3,1911These requirements apply to recipients with respect 
to charter school facilities in the same manner that they apply to other recipients and other 
facilities. (Title II incorporates specific accessibility requirements that apply to facilities 
constmcted or altered by, on behalf of, or for the use of a public entity if the constraction or 
alteration commenced after January 26,1992.^'^°)

Regardless of when a charter school’s facilities were built or altered, a recipient must ensure that 
qualified persons with disabilities are not discriminated against or excluded from participation in 
its program or activity because facilities are inaccessible to or unusable by persons with 
disabilities. Examples of possible means for complying with this requirement include, but are 
not limited to, reassigmnent of classes and other services to an accessible floor of the charter 
school facility, alteration of existing charter school facilities, and constmction of new charter 
school facilities that meet applicable accessibility requirements.

A recipient, in selecting facilities for charter schools, including facilities to rent, is prohibited 
from selecting a facility if: (1) it would have the effect of excluding persons with disabilities 
from the recipient’s program, denying persons with disabilities the benefits of the recipient’s 
program, or otherwise discriminating against persons with disabilities; or (2) it would have the 
purpose or effect of defeating or substantially impairing the accomplishment of the objectives of 
the service, program, or activity for persons with disabilities.

138

142

137 34 C.F.R. §§ 104.21-104.23.

34 C.F.R. §§ 104.21-104.23; 28 C.F.R. §§ 35.149-35.151.

34 C.F.R. §§ 104.21, 104.23, and Notice of Interpretation of Section 504 regulations, 77 Fed. Reg. 14,972 
(March 14, 2012), regardmg construction and alterations commenced on or after September 15, 2010 (notice 
available at www.gDO.gov/fdsvs/pkg/FR-2Q12-Q3-14/pdft2012-6122.pdf). This Notice references the Title II 
regulations pertaining to accessibility, 28 C.F.R. §§ 35,149-35.151.

28 C.F.R. §§35.149,35.151.

34 C.F.R. §§ 104.21-104.22; 28 C.F.R. §§ 35.149-35.150.

34 C.F.R. § 104.4(b)(5); 28 C.F.R. § 35.130(b)(4); see 28 C.F.R. pt. 35, App. B (“Paragraph (b)(4) specifically 
applies the prohibition enunciated in § 35.130(b)(3) to the process of selecting ... existing facilities to be used by the 
public entity.”).

13S
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140
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http://www.gDO.gov/fdsvs/pkg/FR-2Q12-Q3-14/pdft2012-6122.pdf
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The requirements, that a recipient ensure that qualified persons with disabilities are not 
discriminated against or excluded Ixom participation in its program or activity because facilities 
are inaccessible to or unusable by persons with disabilities, are not limited to facilities owned by 
a recipient, but also extend to rented facilities. At a minimum, therefore, a recipient must not use 
a rented facility for a charter school if the facility is inaccessible to or unusable by persons with 
disabilities such that it results in the exclusion of persons with disabilities Ixom participation in 
the recipient’s program or other discrimination against persons with disabilities. If a recipient 
(or public entity) rents a facility for a charter school, and alterations or new construction are 
made to the facility by, on behalf of, or for the use of the recipient (or public entity), the specific 
accessibility requirements applicable under Section 504, based on the date the alteration or 
construction commenced, apply. 144

Administrative Requirements

27. Does Section 504 impose administrative requirements to ensure the rights of charter 
school students with a disability are protected?

Yes. Under Section 504, a recipient that employs 15 or more persons is required to comply with 
the requirements outlined below.The same requirements apply regardless of whether the 
recipient’s program includes charter schools, traditional public schools, or both. These 
requirements are:

• Designate at least one person to coordinate its efforts to comply with Section 504 and 
identify the person responsible for coordination in publications and materials pursuant to 
the notification requirements outlined in this answer. (Schools often refer to these 
individuals as “Section 504 coordinators.”) Section 504 requires the recipient to take 
steps so that the notification reaches participants, beneficiaries, applicants, and 
employees, such as, in this situation, students, parents, and the public.

• Adopt grievance procedures that incorporate appropriate due process standards and that 
provide for the prompt and equitable resolution of complaints alleging any action

147

143 Id.; 34 C.F.R. §§ 104.21-104.22. Also, if the'landlord that rents out the facility is a recipient (or public entity), 
depending on the date of construction or alteration of the facility, the facility could be subject to specific 
requirements applicable to new construction or alterations for which the recipient (or public entity) landlord is 
responsible. 34 C.F.R. § 104.23; 28 C.F.R. § 35.151.

34 C.F.R. § 104.23; 28 C.F.R. § 35.151.

34 C.F.R. §§ 104.7-104.8.

34 C.F.R. §§ 104.7(a), 104.8(a).

34 C.F.R. § 104.8. Section 104.8(a) does not specify that recipient must include the address or telephone number 
of the Section 504 coordinator. OCR, however, considers that identifying the Section 504 coordinator without 
information about how to contact that person does not constitute an effective notice. An acceptable non­
discrimination notice should provide information on how to contact the responsible employee. See OCR, Notice of 
Nondiscrimination (Aug. 2010), www.ed. gov/ocr/docs/nondisc.pdf.
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prohibited by Section 504. (These grievance procedures apply to any action prohibited 
by Section 504, and are separate from the procedural safeguards discussed in Q&A 22.)

• Take initial and continuing steps to notify current and prospective students and their 
parents, employees, and unions or professional organizations holding collective 
bargaining or professional agreements with the recipient that it does not discriminate on 

. the basis of disability in violation of Section 504.''*® Section 504 identifies requirements 
pertaining to the content and distribution of the notice.'^'* For example, with respect to 
content, charter school recruitment materials must indicate that the recipient does not 
discriminate against people with disabilities in charter school admission or other 
treatment of students. A recipient must include its nondiscrimination notices in its 
publications containing general information and in its recruitment materials so that 
charter school applicants and students can easily find this information.'^* This notice 
requirement applies, for example, to general information or recruitment materials that the 
recipient publishes in printed materials or on its website.

A recipient charter school LEA or traditional LEA must comply with these administrative 
requirements. If, on the other hand, a charter school is not a recipient, for example, it is a school 
of a recipient LEA and is not a recipient itself, it is sufficient for the purposes of Section 504 for 
the school to use the services of the LEA’s Section 504 coordinator for its students, to use the 
LEA’S grievance procedures for its students, and to use the LEA’s nondiscrimination notice in its 
publications and postings.

Are charter school LEAs required to report information to OCR’s Civil Rights Data 
CoUection (CROC)?

Yes. ED requires recipient LEAs, including charter school LEAs, to report to the CRDC 
information related to compliance by the charter school LEAs and their charter schools with 
Section 504 and other civil rights laws that OCR enforces.Traditional LEAs also have the 
obligation to report to the CRDC information related to compliance with the civil rights laws by 
the LEAs and their schools, including their charter schools.

OCR uses the information in its enforcement efforts, and other ED offices and Federal agencies 
and the public, including policymakers and researchers, also use CRDC information in their 
work. Recipient LEAs can use the information they report to the CRDC to monitor their

28.

153

148 34 C.F.R. § 104.7(b). Section 504 does not require grievance procedures for complaints from applicants for 
employment or from applicants for admission to postsecondary educational institutions.

34 C.F.R. § 104.8(a).

34 C.F.R. § 104.8(a)-(b).

149

150

151 Id.
152 20 U.S.C. § 3413(c); 34 C.F.R. § 104.61 (incorporating 34 C.F.R. §§ 100.6-100.10).
153 Id.
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compliance with the civil rights laws, including identification of potential eivil rights problems 
for resolution, as appropriate.

Prohibition against Retaliation

Are charter school students with a disabUity and their parents protected from 
retaliation for exercising, or seeking to exercise, rights to nondiscrimination?

Yes. The same protections against retaliation that apply to other public school students and their 
parents apply to charter school students and their parents. That is, recipients are prohibited from 
retaliating against any person for the purpose of interfering with any right or privilege under 
Section 504, or because the person has made a complaint, testified, assisted, or participated in 
any manner in an investigation, proceeding, or hearing under Section 504.

Resources

29.

154

What resources are available from ED for more information about the Section 504 
rights of charter school students with a disabOity, including how to file a complaint 
of disability discrimination?

Students, prospective students, parents, traditional and charter school LEAs, charter schools, 
charter school authorizers, or any other person or organization interested in the rights of charter 
sehool students with disabilities, and how to ensure those rights, may contact the OCR office 
serving their State. Technical assistance about the requirements of Section 504and other laws 
enforced by OCR is available, upon request, from the OCR enforcement office for the State in 
which a particular recipient or pubhc entity is located. Contact information for these offices and 
for OCR’s Customer Service Office is available at
wdcrobcoln01.ed.gOv/CFAPPS/OCR/contactus.cfm. Alternatively, interested persons may 
contact OCR’s Customer Service Office by phone at 1-800-421-3481; TDD: 1-800-877-8339.

OCR’s website, www.ed. gov/ocr. also provides information on a variety of topics related to the 
rights of persons with disabilities and the obligations of recipients under Section 504 and public 
entities under Title II.

Information about how to file a complaint of discrimination is on OCR’s website at 
www.ed.gov/ocr.

30.

34 C.F.R. § 104.61 (incoiporating 34 C.F.R. § 100.7(e)); OCR, Dear Colleague Letter: Retaliation (Apr. 24, 
2013), www.ed.gov/ocr/letters/colleaBue-2013Q4.pdf.
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state of Arizona 
Department of Education 

Office of English Language Acquisition Services

Primary Home Language Other Than English (PHLOTE)
Home Language Survey

(Effective April 4, 2011)

These questions are in compliance with Arizona Administrative Code, R7-2-306(B)(l), (2)(a-c).

Responses to these statements will be used to determine whether the student will be assessed for 
English Language Proficiency.

1, What is the primary language used in the home regardless of the language spoken 

by the student?________________________________________ _____________

2. What is the language most often spoken by the student?

3. What is the language that the student first acquired?

Student IDStudent Name

SAIS IDDate of Birth

DateParent/Guardian Signature

District or Charter

School

Please provide a copy of the Home Language Survey to the ELL Coordinator/Main Contact on site. 

In SAIS, please indicate the student’s home or primary language.

1535 West Jefferson Street, Phoenix, Arizona 85007 • 602-542-0753 • www.azed.gov/oelas

http://www.azed.gov/oelas




Department of Justice
Civil Rights Division

Information for Limited English Proficient fLEP1 Parents and Guardians and
for Schools and School Districts that Communicate with Them

U.S. Department of Education \*
Office for Civil Rights

This fact sheet answers common questions about the rights of parents and guardians who do 
not speak, listen, read, or write English proficiently because it is not their primary language.

Must my child's school provide information to me in a language I can understand?
Yes. Schools must communicate information to limited English proficient parents in a 
language they can understand about any program, service, or activity that is called to the 
attention of parents who are proficient in English. This includes, but is not limited to, 
information related to:

• registration and enrollment in school and • 
school programs

• language assistance programs •
» report cards »
• student discipline policies and procedures •
• special education and related services, and • 

meetings to discuss special education
• parent-teacher conferences

Must a school provide language assistance if I request it even if my child is proficient in 
English and I am somewhat proficient in English?
Yes. Schools must respond to a parent's request for language assistance and remember that 
parents can be limited English proficient even if their child is proficient in English.
May my child's school ask my child, other students, or untrained school staff to translate 
or interpret for me?
No. Schools must provide translation or interpretation from appropriate and competent 
individuals and may not rely on or ask students, siblings, friends, or untrained school staff to 
translate or interpret for parents.
What information should I expect from the school if my child is an English learner?
When your child enrolls, you should receive a home language survey or similar form to fill out 
that helps the school identify potential English learners, who are eligible for language 
assistance services. If your child is identified as an English learner, the school must notify you 
in writing within 30 days of the school year starting with information about your child's 
English language proficiency level, programs and services available to meet your child's 
educational needs, and your right to opt your child out of a program or particular services for 
English learners. For more information about the rights of English learners, visit 
http://www2.ed.gOv/about/offices/list/ocr/docs/dcl-factsheet-el-students-201501.pdf .

grievance procedures and notices of
nondiscrimination
parent handbooks
gifted and talented programs
magnet and charter schools
requests for parent permission for
student participation in school activities

http://www2.ed.gOv/about/offices/list/ocr/docs/dcl-factsheet-el-students-201501.pdf


U.S. Department of Education
Office for Civil Rights >

What type of processes can school districts use to identify limited English 
proficient parents?

• School districts must develop and implement a process for determining whether 
parents are limited English proficient and identifying their language needs.

• The process should be designed to identify all limited English proficient parents, 
including parents and guardians whose primary language is not common in the district 
or whose children are proficient in English.

• A school district may, for example, use a home language survey, to inquire whether a 
parent requires oral and/or written communication in a language other than English.

• The school's initial inquiry should, of course, be translated into languages that are 
common in the school and surrounding community so that that the inquiry is designed 
to reach parents in a language they are likely to understand.

What steps must school districts take to provide effective language assistance to LEP 
parents?

• School districts must provide effective language assistance to limited English proficient 
parents, such as by offering translated materials or a language interpreter. Language 
assistance must be free and provided by appropriate and competent staff, or through 
appropriate and competent outside resources.

• School districts should ensure that interpreters and translators have knowledge in both 
languages of any specialized terms or concepts to be used in the communication at 
issue, and are trained on the role of an interpreter and translator, the ethics of 
interpreting and translating, and the need to maintain confidentiality.

• It is not sufficient for the staff merely to be bilingual. For example, a staff member who 
is bilingual maybe able to communicate directly with limited English proficient parents 
in a different language, but may not be competent to interpret in and out of that 
language, or to translate documents.

What can / do if I have questions, want additional information, or believe a school is not 
complying with these requirements?

• You may visit the website of the U.S. Department of Education's Office for Civil Rights 
(OCR) at wAAAv.ed.gov/ocr or contact OCR at (800) 421-3481 (TDD: 800-877-8339) or at 
ocr@ed.eov. For more information about filing a complaint, visit 
www.ed.gov/ocr/complaintintro.html.

• You may visit the website of the U.S. Department of Justice's Civil Rights Division at 
www.iustice.gov/crt/about/edu/ or contact DOJ at (877) 292-3804 or at 
education@usdoi.gov. For more information about filing a complaint, visit 
www.iustice.gov/crt/complaint/#three.

• For more information about school districts' obligations to English learner students and 
limited English proficient parents, additional OCR guidance is available at 
http://www2.ed.eov/about/offices/list/ocr/ellresources.html.

U.S. Department of Justice
Civil Rights Division

Page 2 of2

mailto:ocr@ed.eov
http://www.ed.gov/ocr/complaintintro.html
http://www.iustice.gov/crt/about/edu/
mailto:education@usdoi.gov
http://www.iustice.gov/crt/complaint/%23three
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IIUHnrS THE PROBLEM? i
When it comes to accessing a quality education,
not all students are treated equally.

I Lacking resources and training, some schools have adopted harsh 
I disciplinary policies such as "zero tolerance" and other exclusionary 
P; practices that push students out of school: asking them to voluntarily 

withdraw, suspending them, expelling them, or referring them to law 
enforcement for minor offenses. Not only have these extreme policies 
proven to be harmful to children, they also disproportionately affect 

. children of color, English Language Learners, and students with disabilities.

In Maricopa County, too 

many students are missing 

the opportunity for a 

quality education. 
#Demand2Learn is 

Peking to eliminate 

prac^ces that push 

children out of classrooms.

MORE LIKELY. MORE LIKELl
TiAiicE ns

LIKELYMORE LIKEl
a STUDENTS UIITH 

DISRBILITIES in 
elementary and 

middle schools are 
TWICE HS LIKELY as 

students without 
disabilities to 

receive in-school

In some district 
schools close to 

tribal communities, 
NHTiUERMERICRN 

STUDENTS are up to 
ID TIMES MORE LIKELY 
than their white 

peers to be 
suspended.

LRTINO STUDENTS in 
charter high 

schools are I TIMES 
LELY than their 

white peers to 
receive 

out-of-school 
suspensions.

RFRICfiMRMEilCPN
I^TIIDEPS in charter 

high schools are

than their white 
peers to receive 

out-of-school 
suspensions.

'1 suspensions.n
DUU CRN I GET INUDLUED?

We want anyone who cares 
about public education in 
Arizona to heip with our work.
For more information, 
please contact us at 
demand2learn@acluaz.org or 
visit www.demand2learnaz.org.

UIHRT'S THE RCLU DOING TO FIX IT?
The #Demand2Learn campaign is focused on eliminating practices that 
disproportionately push children out of school. We're partnering with school 
leaders to develop model schools that are committed to increasing student 
retention by 2020.
Meanwhile, we're working with families, providing them with training and 
organizing opportunities to advocate for reforms that will help children stay 
in school. We're also demanding changes at the state level, including better 
reporting and transparency about school disciplinary practices.

mailto:demand2learn@acluaz.org
http://www.demand2learnaz.org


HTRUESTDRY I

II ■■ ■I ■■
■■ II■■ II

^From the beginning, children
made discriminatory comments 
about her son, who is black. He 
ignored the comments, motivated 

j^to stay at the school because of its 
strong academics.

)

• One day, Maya got a call* 
from the school telling 

t her that her son's hain-^ 
distracted other 

^ students. They told h^^ 
to cut it, otherwise he 

J wasn’t allowed to 
^ attend school.mwm After a 

conversation 
with her son, 
they decided 
they'd braid it.

ir
said that 

the braids jwere distracting-.^ 
too. The school changed its ' 
handbook to make braided 

^air on boys an offense.

lit thes

m

:iyi.aya and her son 
^ere hurt and 
3k)hfused, but they 
^ill wanted to stay 
at the school. So 
Maya shaved her 
son's head.

L
r Maya's son continued to be vp 

singled out by the school so 
Maya decided to take hjrn outr 

■f and now he'^s»homescTiooled. 
piSHis withdrawal was unfair, the 

result of racial bias that must 
^^he.,remedied.

m
■

-illlL

School administrators are increasingly taking extreme disciplinary steps 
for minor infractions like dress code violations and behavioral 
transgressions, such as defiance and classroom disturbance. Discretionary 
punishment for minor offenses is what often leads to disparities in 
discipline rates for children of color.
This is why something as simple as hair can lead to a student being 
pushed out of school.

HFRICHN HMERICRN 

CHILDREN LIKE MRYH'S 

SDN HRE Dx MDRE LIKELY 

TD DE TARGETED lAIITH 

EXCLDSIDNRRY 

PRACTICES IN CHARTER 

HIGH SCHDDLS. * Name changed to protect privacy.
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Documentation Checklist

This list is to help you think of evidence that might support your case. You may not have nor 
need all the items on this list.

School Policy Handbook 
Letters of discipline sent by the school 
Copies of email related to the incident 
Progress reports and report cards 
504 plan

fk

4
lEP

€ Notes from previous meetings 
Attendance record 
Doctor notes 
Samples of student work

fk
4



Pre-meeting Strategy
Try to keep it to two sentences!

m DEMAND 
— ^LEARNACJ

%

What’s What happened?
What has been done about it? 
What are your biggest concerns?

the
problem?

What is 

the goal 
for this 

meeting?
What does your student need immediately?
What does your student need for continued success?

What
challenges 
do you 
expect 
from the 
school? ^

How has the schooi responded before? 
What has been the tone of communication?

Why do 

you expect 

there to be 

challenges?^

Are there personai differences?
Are soiutions too difficuit/expensive for the school? 
What is the schooi’s perspective?

What 
protections 
do you 
have? A

What rights do you have reiated to the issue?
Does the student have a disability or suspected disability?



Pre-meeting Strategy
Try to keep it to two sentences!

DEMAND
^LEARNACLU

What does 
the school 
need to hear 
today to help 
reach the 
goals? A

What topics can be avoided/redirected that would 
get in the way? Why is this goal important?
What are the consequences for the student if the 
goals are not reached?

Who are the 
important 
characters 
in the 
meeting?

Can you describe their behavior in previous meetings?

What role 

do I play 

In the 

meeting?

Where should I sit? How should I be introduced? 
What should I say/do in the meeting?

What 
solutions 
do you 
have in 
mind?

What is not negotiable?
What are you willing to let go of?
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Suggested Meeting Agenda

If you request a meeting, it is important to be assertive in following your own agenda. Here is a 
suggested agenda:

1) Strengths. Describe your student's strengths. Ask the school personnel present to 
identify strengths.

Identifying strengths sets a positive tone for the student, finds common ground for 
the meeting, and prepares to solve problems by looking at the student as an 
individual with qualities to offer.

Listen as the school personnel describe the student. Their responses can help you 
identify their true attitudes toward your student and let you know how well they 
know your student. They may even offer positive insight that surprises you.

2) Purpose. Describe what brings you to have called the meeting. This may be the story of 
a specific incident or a problem that has grown over a long period of time. Use any 
supporting documentation that you brought as evidence.

Try to stick to facts and observations. Emotional responses are part of observations 
and should be described with evidence of the emotion. "He was so angry that I could 
see his jaw clench and his hands in fists. His glare made me worried that he would 

hit me."

If the school attempts to interrupt or argue before you have completed your story, 
insist that they listen first. Simple words like "wait, let me finish" are usually enough.

3) Control. End your story with a question for the school that will prompt information 
about the problem. Asking a question gives you the control over the focus of the 
school's response. Avoid the use of a yes or no question as this is the opening of the 
conversation. Avoid "why" questions at this point as this causes the person to be 
defensive and closed.

A good question might be: "what were the first things you noticed that let you know 
there was a problem?" For a more specific incident try: "when something like this 
has happened before, how was it handled?"

While it is important to allow all parties to have their say, recognize when the 
conversation is no longer productive. Signs that it is time to move on may be the 
repeating of information already given or responses that are overly emotional.



Resolve. Consider how the strengths of the student can be used in resolution. Keep the 
needs of the student in focus. The goal of everyone should be that the student is in 
class, learning and participating as much as possible.

This part of the conversation should be highly individualized. Suggest interventions 
and accommodations the school could make to help your student. Encourage 
thinking outside of policies and procedures.

Plan. Each person should leave knowing what the next steps are and who will be 
responsible for each task. Document the plan and repeat all assignments for clarity. Plan 
for follow-up.

4)

5)

If the school requests the meeting, they typically have control over the agenda, however, it is 
important that the meeting should not end if your needs and concerns have not been 
addressed.

Items you might want to address:

# Strengths of the student
fl Documentation you have brought to discuss
fk What the school has done/not done to prevent or help problems
fk What the school has done/not done in response to problems
# What the school might do in the future to prevent and respond to problems
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Tips for Meeting with the School

Prepare. Research school policies, student rights, and documentation you have from the 
school.

Take notes. Write down your story and the information that you want to share with the 
school. Situations with your child can trigger emotional responses. Writing the information 
down will help you organize your thoughts, reduce your emotion during the meeting, and 
ensure you don't forget any details at the meeting.

Set goals. Know what you want and have suggested solutions.

Bring a friend. The presence of another person changes the behavior of the school. Simply 
being present and taking notes lets the school know that there is someone else paying 
attention. A friend can also help calm you if you become emotional, repeat information if you 
feel like you are not being listened to, or remind you of details if you forget to share 
information.

Be professional. Dressing nicely and arriving on time sends the message that you are confident 
and competent. It also sets a respectful tone for the meeting. Take this small opportunity to use 
bias in your favor.

Record it. If you do not expect the meeting to be hostile, you might want to ask permission to 
record the meeting. Let them know you are recording so that you can remember later what is 
said. The school is more likely to be careful if there is a recording. In Arizona, you do not need 
permission to record a conversation.

Stay in control. Make sure you are heard. If you called the meeting, lead the meeting. If the 
school called the meeting, make sure you have had an opportunity to share what was in your 
notes. Participate in suggesting solutions. Take notes.

It is ok to show emotion. If you have trouble controlling your emotion, try reading from your 
notes. Take your time.

Leave with a plan. Repeat specific details of what should happen next, who is responsible for 
completing each task, and when things should happen. If necessary, make a plan to check on 

results.


